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ACCESSORY. See Criminal Law, 14-16. 


ACCORD AND SATISFACTION. 
1. Executed agreement to receive less than amount of debt, may be plead- 
edas. TZyler Col. P. Co. vs. Chevalier, 494. 
2. Entire claim in dispute, receipt of part on condition that balance be 
abandoned, binding as accord and satisfaction. did. 


ACTIONS. 

1. Case for damages resulting from erection of mill-dam and ponding of 
water, by which defendant derived benefit, survives to administrator 
of plaintiff. £llington, adm’r, vs. Bennett, 158. 

2. Replevy and await judicial termination of controversy, tenant not bound 
to, to entitle him to action for maliciously suing out distress warrant. 
Sturgis & Berry vs. Frost, 188. 

3. Widow may recover for homicide of husband whether resulting from 
act of natural or artificial person, or from intention or criminal negli- 
gence. Cottingham vs. Weekes, 201. 


4. Landlord not responsible for ¢or¢ by cropper in hiring servants previ- 
ously employed by another. Duncan vs. Anderson, 398. 


ADMINISTRATORS AND EXECUTORS. 


1. Heirs-at-law cannot maintain bill against defendant as executor de son 
tort, for property conveyed to him by their ancestor during life, the 
deed being alleged to have been procured by fraud; alter, if they 
were creditors and there was no administration. Davis et al., vs. Da- 
Vis, Cx’, 37. 

. Where money is bequeathed to widow for life with remainder over, duty 
of executor to preserve corpus for benefit of remaindermen. Decree in 
favor of widow against executor on bill to which remaindermen were 
not parties, no protection to him as against remaindermen. Lee, ex’7, 
us. Chisolm et al., 126. 

. Apprehension of suit by administrator, when appointed, not authorize 
person to appear and resist grant of letters. Aug. & Sum. R. R. Co. 
us. Peacock, adm’r, 146. 

. Some interest on the part of objector in assets and their distribution 
must appear. bid. 

. Case for damages resulting from erection of mill-dam and ponding of 
water, by which defendant derived benefit from improvement of mill 
property, survives to administrator of plaintiff. Z//ington, adm’r, vs. 
Bennett, 158. 

. If allegation of benefit to defendant be not sufficiently specific in origi- 
nal declaration, administrator, in application to be made party, should 
state proposed amendment, did. 

7. Judgment, administrator not entitled to relief against, because ignorant 
that assets of estate were deficient, or because he did not know effect 
of judgment as evidence of assets. Page, administrator, vs. Haines, 
administrator, 263. 
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8. Judgment against administrator reviving dormant judgment against in- 
testate, evidence of assets. Ansley & Co. vs. Glendenning, adm’r, 286. 
9. Right of executors to recover from legatees depending upon mistake in 
returns upon basis of which settlement had been had, legatees may 
also attack charges, etc., in returns. Settlement binding on both par- 

ties or neither. Gibdons et al., vs. Fones et al., ex’rs, 297. 
10. Foreign administrator, together with sureties, become residents of Geor- 
gia, liable to be sued here on decree rendered in this state on bill filed 
by distributees. ohnson et al.vs. Fackson, administrator, et al., 326. 


11. Executor cannot bind estate by execution of note signed by him “as ex- 
ecutor.” McFarlin vs. Stinson et al., 396. 


12. Order granting leave to sell land, obtained on published notice required 
by section 2559 of Code, valid so far as anthority to sell is concerned. 
Davis, adm’r, vs. Howard, 430. 


13. Upon ejectment against heir, such order will not be conclusive of their 
being debts outstanding; a/iter, if obtained on personal notice to the 
heir. did. 

14. Resale to hold bidder responsible for deficiency must be as soon as 
practicable, or right to recover forfeited. Sanders, adm’x, vs. Bell, 
442. 

Judgment liens against legatee whose interest under will was one equal 
undivided share, discharged as against land sold for distribution. Mc- 
Daniel vs. Edwards, 444. 


16. Ejectment, to authorize executor to recover in, he must introduce will, 
and not letters testamentary only. Jays, ex’r, et al., vs. Killen, 527. 


17. Violation of law in management of estate assigned as ground for revo- 
cation of letters; no reply that it was for benefit of estate. Crump, 
adm’r, vs. Williams, 590. 

18. Error to charge that jury should find for movant if administrator or 
securities were likely to become insolvent. Removal on that ground 
isin discretion of jury on appeal. bid. 

19. Sayings of general agent of administratrix, who subsequently dies, ad- 
missible to bind estate. Hines, adm’x, vs. Poole, 638. 


20. Temporary administrator cannot bind estate to pay fees to resist setting 
up will. Lester et al., adm’rs, et al., vs. Matthews, 655. 

21. Permanent administrator cannot ratify such contract so as to bind estate ; 
nor can he make illegal contract of temporary administrator a valuable 
consideration to support pr®mise to pay by coupling with it future ser- 
vices to the estate. bid. 

22. * Expenses of administration”’ in section 2533 of Code, do not include 
counsel fees against setting up will. 02d. 
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AMENDMENT. 

1. Bill for account not changed by amendment into action for breach of 
warranty of goods sold by defendant to complainant on an accounting 
had; more especially, if at time of making amendment, action on war- 
ranty would have been barred, Ayres vs. Daly, 179. 

2. Master, bill not amendable before. did. 

3. Judgment and execution may be amended so as to esteblish conformity 
in entire record. Saffold vs. Wade, ex’r, 174. 

4. That illegality by security, on grounds which these amendments cured, 
had previously been sustained, no obstacle thereto. did. 

5. As between parties, amendments to judgment and f. fa. relate back to 
original dates. . did. 
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6. After order to amend judgment and f. fa. not requisite to enter new 
judgment or to issue new fi. fa. bid. 
7. Limitations, statute runs to time when amendment making new case 
was made. Kimbro & Morganvs. Va. & Tenn. A. L. R. Co., 135. 
8. Amendment making case inconsistent with original bill, demurrable. 
Ansley & Co.vs. Glendenning, adm’r, 286. 
9. Discretion imposing costs on party seeking to amend, not controlled un- 
less abused. Renew vs. Redding, assignee, 711. 
10. Libel, suit for not amendable by adding count for trespass to person, 
especially if action for trespass be barred. Ransone vs. Christian, 351. 
11. Terms upon which party proposing to amend is to be placed, should be 
stated at time, and should not extend beyond continuance of case, or 
payment of costs, etc. did. 
12. Motion for new trial is amendable. Powers et al. vs. Sav., Skid. & 
Seaboard R. R. Co., 471. 
13. Nominal party sues for use of real ; declaration amendable by striking 
out former. Wilson vs. First Presbyterian Church, 554. 
14. Verdict or consent decree cannot be amended on suit at common law 
for fees so as to cover same. Lester et al., administrators, et al., vs. 
Mathews, 655. 


ARREST. See Criminal Law, 8-10. 
ASSIGNMENT. See Dedtor and Creditor, 3,5, 6. 


ATTACHMENT. 

1. Cotton delivered by debtor to agent of factors to be carried to ware- 
house, lien at once attached, and is superior to attachment levied 
whilst in process of transportation. Burrows & Williams vs. Kyle 
& Company, 24. 

2. Bankruptcy, attachment levied within four months of, dissolved; lien 
not revived by general judgments thereafter obtained. Loudon, as- 
signee, us. Blandford & Garrard, 150. 

. Purchase money, attachment for, not levied by garnishment or other- 

wise, on property not described in affidavit. Reid vs. Tucker, 278. 

. Traverse of plaintiff’s affidavit not waived by pleading to the merits. 

Parker vs. Brady, 372. 

. Traverse tried either before or with the main case, unless continued for 
cause when main case is ready. Jdid. 

. Enjoined at instance of persons not a party thereto, attachment will not 
be, unless proceeding to his injury, and under circumstances which 

would authorize equity to interfere. Williams vs. Stewart et al., 663. 


an SP & 


ATTORNEY AND CLIENT. 

1. Bill filed by debtor as trustee for children, to enjoin creditors, and fund 
brought into court for distribution, counsel for trustee not entitled to 
fees out of general fund. Ball, administratrix, et al., vs. Vason, 
trustee, et al., 264. 

2. Fees of counsel not included under terms costs and expenses. Jéid. 
See Lester et al., administrators, et al., vs. Matthews, 655. 

3. Fees to be paid out of proceeds of suit; attorney has inchoate lien from 
commencement of action, which cannot be defeated by dismissal by 
client over objection of attorney. Twiggs et al. vs. Chambers, 279. 

4. Justification pleaded to action for libel, defendant entitled to open and 
conclude; nor is right forfeited by fact that he withdrew plea at be- 
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ginning of trial and did not renew it until plaintiff had made out 
prima facie case. Ransone vs. Christian, 351. 

5. State legal positions to jury, counsel may. did. See Warmock vs. 
State, 503. 

6. Discretion of court in discharging rule against attorney for failure of his 
client to perform decree in equity, not controlled. Gray vs. Culber- 
son et al., 470. 

7. Honest belief of attorney that money collected for his client was his 
own, not such “good cause” as will relieve him from the payment of 
twenty per cent. from time of demand. Hawkins vs. Smith, trustee, 
571. 

8. Release property from judgment, attorney to sue and collect claim has 
no authority to bind client to. Phz//ips vs. Dobbins, 617. 


BAIL. See Principal and Security, 6-7. 


BANKRUPT. 

1. Assignee of bankrupt has right to be made party to rule to distribute 
fund in hands of receiver under process of state court. Loudon, as- 
signee, us. Blandford & Garrard et al., 150. 

. State court will distribute fund in accordance with bankrupt law. did. 

. Attachments on property, sale of which raised fund, if levied within four 
months of adjudication, lose priority. Lien not revived by general 
judgments thereafter obtained. 02d. 

. Distress warrant levied before adjudication paid out of proceeds of 
property. did. 

. Justice’s court judgments obtained before adjudication, paid. did. 

. Mechanic’s lien properly recorded and sued by attachment within twelve 
months, and not sued again after dissolution of attachment because of 
bankruptcy of defendant, ranks from date of lien. Jdzd. 

. Costs of officers of court and commissions of receiver, first paid. Jdzd. 

. If any of claimants be entitled to whole fund after assignee is heard, 
latter’s interest is at an end, and claimants may divide among them- 
selves and others as they see proper. did. 

. Assignee having bill filed in United States court to set aside sale which 
brought fund into state court, must first dispose of that case before he 
can claim. did. e 

. Judgment proved in bankruptcy, lien otherwise had is waived. Heard 
us. Fones, 271. 

. Collateral provisions as to relation of husband and wife, or of parent 
and child, in state exemption laws, form no part of bankrupt system. 
Farmer vs. Taylor et al., 5.59. 

12. Exempted property, bankrupt’s title to is not affected by adjudication or 
subsequent proceedings. did. 

13. Discharge bars claim of creditor, though name was not placed on sched- 
ule nor notice given to him personally, publication in newspapers hav- 
ing been made. Heard vs. Arnold & DuBose, 570. 


BANKS. See Corporations, 1, 2, 9. 


BONDS. 
1. Official bond, though not conditioned as statute prescribes, considered 
as if executed in conformity thereto. Smith, governor, for use, vs. 
Taylor et al., 292. 
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2. Ordinary, whatever terms of bond, yet held to be for performance of 
duties as clerk of ordinary. Therefore it cannot be sued for failure to 
take security from tax collector. bid. 


See Principal and Security. 


BONDS FOR TITLE. See Vendor and Purchaser, 1-5. 
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CERTIORARI. See Practice in Superior, City, and County Courts, 11, 
13, 15. 
CHARGE OF COURT. 

1. Inapplicable to facts, charge should not be given. Wagner, guardian, 
vs. Robinson, 47. 

2. Charge that judgmenfattacked for fraud may be good in part though 
fraudulently obtained as a whole, not damage party, if jury find no 
fraud and sustain entire judgment. Sindail e¢ al. vs. Thacker & Co. 
et al., 51. 

3. Aiding to escape, on trial of prosecution for, error to charge that custody 
was legal if state’s evidence is true, or that if jury believe such evi- 
dence they must find verdict of guilty. Hadersham vs. State, 61. 

4. Requests which court designs to refuse, should not be read to jury, 
Ransone vs. Christian, 351. 

5. Nominal damages, law as to should be charged where any view of facts 
proven justify such charge. bid. 

6. Libel, declaration for alleged no special damage, and none proven, that 
no recovery could be had therefor, should, on request, be charged. 
Ibid. 

7. Torts, different species of damages which jury may give in, not neces- 
sary for court to go into elaborate explanation of, though requested. 
A distinct application of controlling principles to the facts of the par- 
ticular case is what the jury need. did. 
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. Opinion expressed on evidence necessitates new trial. DeSaulles & 
& Co. vs. Leake, 365; See Warmock vs. State, 503; Pike et al. vs. 
Dotterer, trustee, et al., 527. 

. Admitted, what is may be repeated by court; and that admission was 
made, if stated in charge, taken as true unless otherwise certified. /éid. 

. Erroneous charge on immaterial issue, or on irrelevant testimony, no 
cause for new trial unless jury was misled. Boyd et al. vs. England, 
598. 

- Question for decision being whether debtor was insolvent at time of con- 
veyance, error to charge that no debtor in the condition of P. could 
make such a gift of his property. Primrose vs. Browning, 769. 

. Error to charge that “under the evidence for the defense, he is guilty.’’ 
White vs. State, 385. 

. Error to charge that “if you disbelieve all the evidence for the state, 
and believe every word of evidence for the defense, I charge you the 
prisoner is guilty, but of course you can look to all the evidence and 
make up your verdict onit.”” did. 

. Entire charge not in record, court presumed to have charged correctly, 
if the contrary be not manifest from portions of charge given and 
exceptedto. Woolfolk vs. Macon and Aug. R. R. Co., 457. 

. Negligence, court has no authority to determine in charge what consti- 
stitutes. bid. See Ga. R. R. & Bhg Co. vs. Neely, 540. 

. Oral request in course of argument, refusal not authorize new trial. W%/- 
son vs. First Pres. Church, 5.54. 

. Property sought to be made liable upon ground that though title was 
taken to claimant, yet it was paid for with defendant’s money, and it 


was replied that land was given by defendant to clamnant prior to date 
of plaintiff’s judgment; error to ignore in charge the gift and to con- 
fine jury solely to question as to who paid for property. Bryson vs. 
Chisholm, 596. 

18. Evidence, none to support charge, error togive. Minorvs. State, 630. 


CLAIM. 

1. Part of purchase money paid and bond for title given; judgment ob- 
tained for balance and /. fa. levied on land, deed having been first 
filed in clerk’s office. Wife of vendee cannot set up right to have 
money paid by husband refunded on ground that it was hers, by 
claim, without proving insolvency of vendor. Boyd vs. Chappell, 22. 

2. Part of property levied on subject and part not subject, judgment find- 
ing all subject reversed unless levy is dismissed in respect to that not 
subject. <caton vs. Tifts, 446. 

3. Successive claims interposed, pretended title being conveyed from one 
to the other, for purpose of delay, claimants being insolvent, and the 
first having been decided in favor of the plaintiff, injunction will 
issue. Chappell vs. Boyd et al., 578. See Crawford, executor, vs. 
Spurling, 611. 

4. Property sought to be made liable upon ground that though title was 
taken to claimant, yet it was paid for with defendant’s money, and it 
was replied that land was given by defendant to claimant prior to date 
of plaintiff’s judgment; error to ignore in charge the gift, and to con- 
fine jury solely to question as to who paid for property. Bryson vs. 
Chisholm, 596. 

5. Claim affidavit and bond, purporting to be executed in foreign state 
before notary public, not received by levying officer without authenti- 
cation. Charles vs. Foster, 612. 
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Seal of notary is not authentication; nor is certificate and seal of clerk 
of court of record without further certificate from judge, etc. did. 


COMMON OF PASTURE. See /njunction, 12. 


COMPROMISE AND SETTLEMENT. See Accord and Satisfaction. 


CONSIDERATION. See Contracts, 3, 5, 16, 17, 20. 


CONSTITUTIONAL LAW. See Homestead, 1. 


CONTEMPT. See /njunction, 1. 


CONTINUANCE. 


Counsel upon whom movant almost exclusively relied properly absent, 
continuance granted though court has strong reason to believe that 
motion was made for delay. Bagwell vs. State, 406. 


CONTRACTS. 


1. Parol evidence inadmissible to change written contract. Sims vs. Craw- 


2. 


ford, executor, 31. 

Construction is for court, but it cannot decide whether work done 
thereunder was in capacity of mechanics. Savannah, Griffin and 
North Alabama Railroad Co. vs. Grant, Alexander & Co., 68. 


. That deceased father, who was discharged in bankruptcy and died in- 


solvent, owed note, not impose upon sons such strong moral obligation 
to pay same as to constitute consideration for new note for principal of 
old. McEwen et al. vs. Sloan & Company, 208. 


. Contract to pay additional interest on account of notes not being met 


at maturity, made after maturity, zudum pactum. Shealy vs. Toole, 210. 


. Consideration, none on face of contract and none shown by evidence, 


contract not enforced, though absence of consideration be not pleaded. 
Lbid. 


. Executor takes note of member of firm which was indebted to testator, 


with note on third person as collateral, in payment of such indebt- 
edness, original claim discharged. Adams & Son vs. Reid et al., 214. 


. Agent, note signed by without disclosing principal, former individually 


bound and lattee not. Graham vs. Campbell et al., 258. 


. Contract described in declaration as made with plaintiff, too late, after 


verdict, to object that contract offered in evidence was made with 
plaintiff and others jointly, no plea in abatement having been filed, 
nor objection to testimony made. Jfzhone vs. Bryant, 294. 


. Will, contract for valuable consideration to leave legacy by, binding on 


representative. Napier vs. Trimmier, administrator, 300. 


. Producer to deliver definite quantity of charcoal each day for seven 


months, which consumer was to receive at the pits “in the basket,” and 
haul to the furnace, where it was to be measured and credited to pro- 
ducers, at six cents per bushel, on their account for cash advances, it 
was right of producers to draw coal from pits at rate requisite to make 
stipulated delivery daily; loss resulting from consumer’s failing to re- 
ceive and haul away at same rate, fell on him. Hence, so long as 
cash advanced exceeded value of coal drawn from pits, producer had 
no right to abandon contract or to sue for breach. Denman & Bice 
us. Cherokee Iron Co., 319. 


11. Contractors for building of railroad were to be paid ninety per cent. of 


each monthly estimate in certain bonds to be taken at eighty cents on 
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the dollar, and ten per cent. retained until completion of contract; 
provided not more than $25,000 oo in bonds at par should be retained 
as security. If contractors fail to execute contract, this amount to be 
forfeited. For completion of work in time and manner specified, con- 
tractors to be paid $475,000 00 in bonds, less previous payments: //e/d, 
that the contract price of the work was $475,000 oo in bonds; not the 
aggregate amount ef the estimates, either in cash or in bonds at the 
agreed rate. Sav. & Char. R. R. Co. vs. Callahan et al., 331. 


. The estimates and agreed rate at which bonds advanced were to be 
counted, were intended for use in temporary monthly settlements only. 
Lbid. 


. Stipulation for retaining ten per cent. was in the nature of a penalty. 
Time was not so clearly of essence of contract as to require forfeiture. 
lbid. 


. Promise to pay in currency by future day, sum equal to the value of 
given amount of currency at date of promise, is to be discharged, after 
maturity, with no less currency than at maturity. Debtor only entitled 
to appreciation to expiration of credit. Whitaker vs. Dye, 380. 


. Where a party dies pending suit, and a new party, not the legal repre- 
sentative, takes his place by consent, on express condition, entered of 
record, that his opponent shall lose no right thereby, the same evi- 
dence will be admissible as if the legal representative had been made 
a party. Power et al. us. Sav., S. & S. R. R. Co., 77. 


. Trade, contract not to carry on within limits of certain town, enforced. 
Ellis & Palmer vs. Fones & Co. 504. 


. Contract as follows: “ We, the undersigned, promise to pay the amount 
set opposite our several names, to be applied to the completion of the 
house of worship of the First Presbyterian Church in Savannah, in 
four equal payments, etc., interest to run from first of July next,” is a 
promise to pay the church, and is supported by the consideration of 
mutual promises, and by the fact that the church entered upon the 
work of completing the building. Wilson vs.. First Presbyterian 
Church, 5.54. 

. Unless so stipulated, removal of subscriber will not bar recovery, nor 
will it operate as notice of withdrawal of subscription. did. 

. That treasurer of church indulged one subscriber, and took note there- 
for, without interest, not discharge others. dzd. 

. Note with security, given by agent for moneys collected, to prevent pros- 
ecution for breach of trust, not collectible. A/ter, if given solely for 
purpose of securing debt. Godwin et al. vs. Crowell, 566. 


. Executive warrant on treasurer is not a contract; it is a license or power 
and is revocable before payment. Fletcher, ex’r, us. Renfroe, treas- 
urer, O74. 


CORPORATIONS. 

1. Execution against stockholder under section 3371 ef seg., of Code, in 
June, 1869, prevents bar of statute of limitations of 1869, though no 
levy was made until June, 1870. Stone et al., ex’rs, vs. Davidson, 
assignee, 179. 

2. Notice by publication under section 3371, need not appear of record ; 
nor that president furnished certificate, and number of shares owned 
by each as required by section 3373. If these facts do not exist, and 
the f. fa. is for too much, or is otherwise illegal, remedy is by ille- 
gality. did. 

3. Equity will compel payment of sufficient per cent. of unpaid stock to 
meet debts. Dal. & Morg. R. R. Co. vs. McDaniel et al., 191. 
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. Remedy in equity more proper than mandamus under facts of this case. 
Lbid. 

. Capital stock subscribed, suit to collect, evidence of value of that stock or 
of any other, irrelevant. South Ga. & Fla. R. R. Co.vs. Ayres, 230. 

. Not necessary to show that certificate of stock has been tendered, or that 
corporation has received stock authorized, or, in absence of plea in 
abatement, that corporation has been organized and is still alive. /dzd. 

. Railroad which corporation was chartered to construct, sold to other 
company, unpaid stock subscription cannot be collected from the 
stockholders not consenting to sale. did. 

. Calls for subscription must be clearly proved, and recovery should be 
limited to aggregate amount of calls not met. did. 

. Assignment of bank executed by officers after term had expired, under 
authority from stockholders granted before, valid, the charter provid- 
ing that if election did not take place on proper day, the corporation 
should not be deemed dissolved, and no election having taken place. 
President and cashier were officers de facto if not de jure. Milliken 
us. Steiner, 251. 

. Assignment by bank, section 1494 of Code providing how to set aside 
at instance of creditors, applies only to case where there has been 
voluntary surrender of charter. Jd. 

. Bona fide purchaser of railroad stock protected. Stinson vs. Thorn- 
ton, adm’ r, 377. 

. Judgment of stockholder against company set off in equity against suit 
under individual liability clause. Boyd & Son vs. Hall et al., 563. 

. Fraud, such judgment may be attacked for, but facts must be averred 
and proved. bid. 

. Recovery of entire debt may be out of one, provided it does not exceed 
defendant’s proportion, the charter providing that “ stockholders shall 
be liable f70 rata for the debts of said company to the amount of the 
stock they respectively hold.” did. 


COSTS. 


1. Fund to be distributed, costs of officers of court and commissions of re- 
ceiver first paid. Loudon, assignee, vs. Blandford & Garrard et al., 
150. 

2. Fees of counsel nat included under terms, costs and expenses. Bali, 
adm’x, et al., vs. Vason, trustee, et al., 264. 

3. Judgment refusing new trial reversed, plaintiff in error entitled to judg- 
ment for costs incurred in supreme court. This right is not affected by 
instructions that new trial be refused if defendant consents to certain 
terms. Turner vs. Carroll, 456. 


CRIMINAL LAW. 


1. Burglary; only evidence against prisoner, that he was seen to pass by 
house some hours before offense was committed, and that several 
months thereafter goods stolen were found in his possession, suffi- 
ciently answered by proof of good character and by testimony of un- 
impeached witness that goods were left with prisoner in pawn for 
money, the latter having given substantially same account of posses- 
sion. Phillips vs. State, 28. 

2. Rape; fact that infant was under ten years of age conclusive that act 
was forcible. Gosha vs. State, 76. 


3. Venue of crime must be established beyond all reasonable doubt. Jézd. 
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. Confessions corroborated by strong circumstantial evidence will author- 
ize conviction. Crowder vs. State, 44. 


. Jury, error to charge that they are, in no sense, judges of the law. Had- 
ersham vs. State, 61. 

. Escape from custody, on trial for aiding to, fact and legality of custody 
are for the jury; court should acquaint jury with rules distinguishing 
legal from illegal custody. 02d. 

. Error to charge that custody was legal if state’s evidence be true, or that 
verdict of guilty must be returned if jury believe evidence for state. Jdid. 
. Custody by private person after legal arrest without warrant, becomes 
illegal if protracted for unreasonable time. /dzd. 


. Cruel treatment by captor considered to illustrate purpose of arrest and 
bona fides of custody. bid. 

. Custody voluntarily assumed by private person without warrant, may be 
lawfully terminated with his consent, especially if prisoner be innocent. 
loid. 

. Violation of lawful custody, to render criminal, legality need not be 
positively known to offender. did. 

. Actual guilt of prisoner not indispensable to legality of custody, and 
therefore his conviction is not pre-requisite to convicting another of 
assisting him to escape. did. 

. Testimony clear that defendant was guilty of more than bare assault, not 
such error to refuse to charge that jury may find him guilty only of 
assault, as to require new trial. Felton vs. State, 84. 

. Receiving stolen goods, indictment for under section 4488 of Code, 
should allege trial and conviction of principal thief; if facts will not 
warrant this, then indictment should be under section 4489. ordan, 
alias Steger, vs. State, 92. 

. Accessory in receiving stolen goods when principal thief is only charged 
with simple larceny, indictment for burglary against principal inad- 
missible. did. 

. Indictment should specify particular offense of which principal was con- 
victed. did. 

. Murder, trial for, court should not charge as to voluntary manslaughter, 
if there be no evidence thereof; a/iter, if there be the slightest evi- 
dence on which to base such defense. Wynne, jr., vs. State, 113. 


. Attention of jury may be called by court to physical facts, such as the 
appearance of the pistol and cartridges, etc. did. 


. Pistol, though fired off after rencontre, accompanied by proof of its con- 
dition after close of fight, admissible; but no experiment by firing, or 
otherwise, if made without defendant’s consent, and after homicide, 
should be admitted. dd. 

. Exact condition of pistol and cartridges at close of fight may be shown; 
and experts may testify what such condition indicated, the jury to 
draw their own conclusion therefrom. Jézd. 

. Flight of accused and all the circumstances attending his arrest, admis- 
sible. bid. 

. If M. forge the name of P. to a letter, by which money in hands of P’s 
bailee at Thomasville is sent to Augusta, and M., personating one C., 
to whom he has directed the money to be sent, takes it from the ex- 
press office and appropriates it, M. is guilty of forgery under section 
4451 of Code. Mitchell vs. State, 171. 

. Such facts sustain allegation that M’s intent was to defraud P., though 
latter recovered the money from the express company. Jdzd. 
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. The forgery was complete when the letter removed P’s money from the 
depository he chose for it. Zdzd. 

. Nor is M. less guilty of forgery because he also committed the crime of 
personating another. J ézd. 

. Nor is his intent to defraud P. lessened by the fact that he also de- 
frauded the express company. Jéid. 

. Dying declarations, sayings apparently in articu/o mortis should be 
admitted, and question as to whether made in presence of death left 
to jury. Fackson vs. State, 235. 

. Burglary, verdict of guilty contrary to evidence in this case. Accom- 
plice testimony, what is corroboration of, touched upon. Bazley et al. 
us. State, 314. 

. Premeditated attack with pistol, libel, six months before, however severe 
and excoriating, cannot justify. Ransone vs. Christian, 751. 

. Newly discovered evidence that a witness will swear that she heard 
another admit committing the crime with which defendant was 
charged, not authorize new trial. <Attaway us. State, 763. 

. Extortion, public officers only can be convicted of. White vs. State, 585. 
. Extortion, for officer having in hands warrant for assault and battery, to 
receive money voluntarily offered by defendant, is not, if money is re- 
ceived for purpose of settling case, and not for officer’s use. /did. 

. That officer said the warrant was for assault and battery may be proved 
as part of ves geste without producing warrant. did. 

. Extortion, guilty intention of officer, his experience and acquaintance 
with his duties may be shown. Jéid. 

. Leading question to witness introduced by state, court may propound. 
Lbid. 

. Charge that “ under the evidence for the defense, he is guilty,” error. Zid. 
. Charge that “if you disbelieve all the evidence for the state, and be- 
lieve every word of evidence for the defense, I charge you the pris- 
oner is guilty, but of course you can look to all the evidence and make 
up your verdict on it,” error. did. 

. Identity of defendant and intent with which he acts, questions for jury. 
Dunn vs. State, gor. Young vs. State, 403. 

. Offense charged clearly proved, not error of which defendant can com- 
plain for court to instruct jury that they must find verdict of guilty or 
not guilty, although, under indictment, verdict for lesser offense could 
be returned. Ward vs. State, go8. 

. Stabbing, under indictment for, it might be competent to convict of as- 
sault, or of assault and battery, or of an attempt to stab. did. 

. Stabbing, to constitute, knife need only penetrate skin and draw blood. 
Lbid. 

. Stabbing, opprobious words will not justify. /dzd. 

. Insanity, unless presumption to contrary is overcome by evidence, ac- 
quittal cannot be had on ground of. Carter vs. State, 463. 

. Question propounded by prosecution subsequently withdrawn, refusal of 
court to allow answer to be recorded, not such abuse of discretion as 
to require new trial. dzd. 

. Burglary, that defendant broke and entered Savannah theatre, without 
allegation that valuable goods were stored therein, not sufficient. Lee 
us. State, 477. 

. Jury, counsel may present their view of the law to, subject to charge. 
Warmock vs. State, 503. See Ransone vs. Christian, 351. 





47. 


48. 
49. 


50. 


51. 
52. 


53- 
54. 


55- 


56. 


57: 


58. 
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Burglary, evidence sufficient to convict in this case. Mallory vs. State, 
S45: 

Punishment, discretion of court as to, not interfered with. Jd7d. 

Assault with intent to murder with pocket knife, that indictment did not 
allege use made of weapon, not good in arrest. Ash vs. State, 58}. 

After charging what would reduce murder to manslaughter, not error to 
add that in all cases of voluntary manslaughter there must be some 
actual assault upon the person killing, etc. /dzd. 

Nolle prosegui is termination of case with all recognizances and inci- 
dents of that prosecution. Lamp vs. Smith, gov., 589. 

Selling spirituous liquor to minor without having obtained consent of 
parent, is burden of showing that retailer failed to obtain such consent 
on state? Quere. idling vs. State, 6or. 

Sufficient proof in this case of absence of authority of parent. did. 
Forged paper, to complete offense of uttering, it must not only be pub- 
lished as true, but also with intent to injure. Stephens vs. State, 604. 
Open use of stolen property and truthful answer as to how some of it 
was disposed of, construction of such conduct should be submitted to 

jury. ALinor vs. State, 630. 

Corpus delicti less fully established than might be expected, new trial 
more readily granted for error in charge. dd. 

Separation of juror from jury, ground of new trial, unless no communi- 
cation with any one on subject of trial be shown. Daniel, alias Neal 
vs. State, 653. 

Burglary in the night, evidence sufficient to convict in this case. Sid/- 
ingslea vs. State, 686. 


DAMAGES. 


Defective quality of goods sold pleaded, abatement of purchase money 
should be equal to difference between agreed price and actual value,. 
and this whether purchasers lost anything or not. Atkins & Co. vs. 
Cobbs, 86. 


. Where bill claims proceeds of goods sold in Confederate transaction, 


error to decree for value of goods in United States currency at time 
when they ought to have been accounted for, instead of value of pro- 
ceeds of fair sale when they ought to have been sold. Ayers vs. Daly, 
119. 


. Malicious suit by distress warrant, action for, damage accruing after 


commencement of suit not recoverable. Sturgis & Berry vs. Frost, 
188. 


. Estimate of damages in such cases. bid. 
. Expense of having stock exempted under homestead laws, not recov- 


erable. did. 


¢ 
. Bonds, measure of recovery for default in making payment in, is actual 


value of same when they ought to have been delivered, with interest 
thereon. Sav. & Char. R. R. Co. vs. Callahan et al., 331. 


. Nominal damages mean an amount sufficient to cover and carry costs; 


court should so charge where any view of facts would justify. Ransone 
us. Christian, 351. 


. Libel, declaration for alleged no special damages, and none proven, 


court should, on request, charge that no recovery can be had therefor. 
Ibid. 


. Damages for libel not mitigated because punishable on criminal side 


of court, if no prosecution therefor be shown. did. 
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10. Torts, though requested, court need not go into elaborate explanation of 
different species of damages allowed therein. A distinct application 
of controlling principles to the facts of the particular case is what 
they need. fbi, 

11. Set-off, personal injuries sustained from an assault by plaintiff may be 
against damages. did. 

12. Liability of sheriff for failure to levy is injury sustained by plaintiff. He 
may, therefore, show that property did not belong to defendant. 
Cowart, sheriff, vs. Dunbar & Company et al., 417. 

13. Recoupment of damages, jury may consider shortcomings of plaintiff 
and defendant respectively, and make verdict accordingly. iz// vs. 
Sibley, 531. 

14. Neglect to levy and sell at proper time by which plaintiff is compelled 
to defend bill for injunction, recovery against sheriff should cover ex- 
pense of employing counsel, depreciation of property, etc. Hunter, 
sheriff, us. Phillips, 634. 





DEBTOR AND CREDITOR. 

1. Payments to third person for creditor operates as satisfaction when. 
Holland et al., admr’s,vs. Tyus et al., 36. 

2. Creditor without lien, or title, or judgment, has not, as general rule, 
right to invoke injunction and receiver to prevent assignment of debt- 
or’s goods, or to deprive debtor or assignee of possession. Yohnson 
& Smith et al. vs. Farnum et al., 14g. See Tufts vs. Little, adm’r, 
139; Mayer & Co. et al. vs. Wood, March & Co. et al., 427; 
Crawford, ex’r, vs. Spurling, 611. 

3. Assignment for equal benefit of all creditors violates neither law nor 
public policy. A“illers vs. Kernaghan et al., 155. 

4. Assets having been attached here by garnishment, after execution of as- 
signment in South Carolina and notice to garnishee, judgment applying 
pro rata share to claims quite as favorable as law warrants. Jdzd. 

5. Assets not held here until Georgia creditors are paid in full. 62d. 

6. Assignment by bank, sections 1494 providing how set aside at instance 
of creditors, applies only to case where there has been voluntary sur- 
render of charter. Milliken vs. Steiner, 251. 

7. Insolvent cannot make voluntary conveyance; nor does it matter with 
what intent deed was made. Primrose vs. Browning, 369. 

8. Accommodation indorser becomes debtor from time he indorses, and 
not from maturity of note. did. 


DEED. 

1. Conveyance for use of P., the children she now has, and those she may 
thereafter have, etc., while the Aadendum clause states tenure to be for 
P., her heirs and assigns; P. takes joint interest with children, and not 
fee simple. Lee et al. vs. Tucker et al., 9. 

2. Marriage settlement; that property, with increase, shall inure to benefit 
of wife and such child or children begotten by the husband, creates 
tenancy in common between wife and children. Carswell, executor, 
us. Schley et al., ror. 

3. Subsequently apparently conflicting provisions to the effect that if the 
husband should die before the wife, the property, with the increase of 
the negroes, should vest in the wife in fee simple. That if the wife 
should die with or without issue, it should vest in the husband during 
his life, at his death one-half to be disposed of in such manner as he 
may think proper by last will and testament, or otherwise, to his heirs, 
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etc., the other half to be subject to disposition by the wife by last will 
and testament, or to go to her heirs, construed as being subject to the 
rights of children referred to above, should any be born. /dzd. 

4. At the death of the wife, there being two children, her third passed to 
the husband, one-half by survivorship and the other half as her heir- 
at-law. did. 

5. The provision as to use of profits by husband referred only to time when 
wife was in life; at her death, he and the children became tenants in 
common in corpus and profits. did. 

6. Witnesses to unrecorded deed, one dead and the other states that he 
does not recollect contents, the instrument being lost, parol evidence 
admissible. Graham vs. Campbell et al., 258. 

7. Power authorizing agent to dispose of several tracts, recorded with deed 
to one, and subsequently lost; record admissible upon trial of title to 
other tract, to show existence of power. did. 

8. Sheriff’s deed inadmissible without 7. fa. Clarke & Wilson vs. Tra- 
wick, 359. See lrby vs. Gardner, 643. 

g. Color of title, sheriff’s deed inadmissible as, unless on case made it is 
relevant as such. Jdid. 

to. Parol, contents and character of deeds alleged to be fraudulent, not 
shown by without accounting for absence of instruments themselves. 
Primrose vs. Browning, 369. 

11. Parol, real consideration of deed shown by. Jézd. 

12. Instrument in form a deed of gift and well attested as such, but not 
legally attested as will, should, if doubtful in its terms as to time of 
vesting estate, be classed as a deed. Diéismukes, administrator, vs. 
Parrott, 51}. 

13. Sheriff’s deed, duly recorded, admitted without justice court f. fa. 
under which sale was made, date of sale being in 1855 and f. fa. 
having been lost. Jrby vs. Gardner, 643. 

14. Whether deed covered premises in dispute was for jury. did. 


DISTRESS WARRANT. See Landlord and Tenant, 1, 3, 5-9, 11. 
DOMICIL. See Venue, 2. 


EJECTMENT. 

1. Count for mesne profits is such an action for money as process of gar- 
nishment may issue thereon. Walker vs. Zorn, 35. 

2. Order granting leave to administrator to sell land obtained on published 
notice required by section 2559 of Code, not conclusive of there being 
debts outstanding, in ejectment by administrator vs. heir. A/iter, if ob- 
tained upon personal notice. Davis, adm’r, vs. Howard, 430. 

3. Executor, to recover in ejectment, must introduce will and not letters 
testamentary only. Mays, ex’r, et al., us. Killen, 527. 


ELECTION. See Practicein Superior, City and County Courts, 23. 


EMBLEMENTS. See Zguity, 22. 


EQUITY. 
1. Doubtful construction of marriage settlement involved, defendants hav- 
ing remotely possible interest properly made parties. Carswell, ex’r, 
vs. Schley et al., 101. 
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Account, bill for, not turned by amendment into action for breach of 
warranty of goods sold by defendant to complainant in an accounting 
which took place; more especially if an action on warranty would 
have been barred. Ayres vs. Daly, 119, 


. Master, bill cannot be amended before. Jézd. 
. Bill claims proceeds of goods sold in a transaction when Confederate 


money was current, error to decree for value of goods in United States 
currency at time when they ought to have been accounted for, instead 
of proceeds of fair sale when they ought to have been sold. did. 


. Right to rescission for fraud must be claimed before equity will treat 


sale as rescinded. Fohnson & Smith et al., vs. Farnum et al., 144. 


. Consent decree, after full execution and many years of acquiescence, 


not disturbed. Freeman et al. us.. Craver, adm’r, et al., 161. 


. Parties, wife and children unnecessary to bill to make income of trust 


created for benefit of mature man, liable to his debts, he being alone 
interested therein. Bazlie & Bro. vs. McWhorter et al.. 183. 


. Corporations, equity will compel payment of sufficient per cent. of un- 


paid stock to meet debts. Dal. & Morg. R. R. Co. vs. McDaniel et 
al., 191. 


. Mandamus not most appropriate remedy under facts of case. bid. 
. Service of bill by private person with affidavit verifying same, valid. 


lbid. 


. Dismiss bill, too late to move to after demurrer overruled, answer filed, 


and report of auditor in and excepted to. did. 


. Review, bill of sustained, where whole scope of original bill was to 


charge defendants against whom no decree passed, and when defend- 
ant decreed against was not within purview of relief contemplated. 
Bennett vs. Brown, 216. 

Review, whilst irregularities constitute no ground of, yet glaring defects 
will be regarded. zd. 


. Law, equitable defense, not bound to set up at, when. Radcliffe & 


Lamb vs. Varner & Ellington, 222. 

Pleadings cannot be dispensed with by consent. Cent. Bank of Ga. 
et al. vs. Fohnson & Smith et al., 225. 

Bill filed by debtor as trustee for children, to enjoin creditors, and fund 
is brought into court for distribution, counsel for trustee not entitled to 
fees out of generalfund. Sadll, adm’x, et al., vs. Vason, trustee, et al., 
264. . 

Fees of counsel not included under terms costs and expenses. 67d. 

Expenses do include funds for carrying on planting interest by receiver, 
commissions of such officer, etc. Jézd. 

Lien for provisions furnished foreclosed and levied, but defeated by ap- 
pointment of receiver, who takes possession of crop and uses same in 
planting, paid out of fund. did. 

keceiver is competent witness to prove his account, and vouchers need 
no. be produced unless called for. did. 

Master or auditor, matters passed on by, not opened unless regularly 
excepted to. bid. 

That defendant became purchaser of property at sheriff’s sale, at less 
than value, under agreement to reconvey on being reimbursed, and 
that he has been repaid, makes case for equitable relief. Burnett vs. 
Vandiver, 302. 

That done which ought to have been done, equity considers. So. Life 

Ins. Co. us. Kempton, adm’r, 339. 
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. Interpleader, bill of must be filed before judgment at law against the 


stakeholder. Brown, adm’r, vs. Wilson et al., 534. 


. Case made by bill must be substantiated by testimony. If evidence 


make case other than that, no recovery had. Rakestraw et al. vs. 
Brogdon, 549. 


. Affidavit to bill, in attesting notary need not use seal. Chappell vs. Boyd 


et al., 578. 


. Party collaterally interested brought in as defendant, and he prays equity 


in his behalf, decree should settle his rights as well as those of other 
defendants. Grimes et al. us. Little, trustee, et al., 649. 


. Rescission decreed by jury on ground that defendant was induced to 


exchange for complainant’s land, which was situated in Florida, by 
the false and fraudulent representations of the latter, verdict not inter- 
fered with. Bryan vs. Suggs, 679. 


. Bill alleged sale of lands and taking of notes for purchase money; that 


complainant was induced by fraud to enter credit on notes for which 
he received no consideration; that defendants had combined to defeat 
payment of balance due; prayer that credit be corrected and land sold 
to pay balance: Error to require complainant to elect whether he 
would proceed for purchase money or for recovery of land. Davis, 
ex’r, us. Clark et al., 6812. 


ESTATES. 


I. 


Forfeiture by breach of condition subsequent, estate not revested in grant- 
or until after entry or action brought by him or his heirs. Zdmonson 
vs. Leach, trustee, 461. 


See Deeds, 1-5. 


ESTOPPEL. See State, 3. 


EVIDENCE. 


I. 


2. 


Written contract cannot be changed Ly parol. Sims vs. Crawford, ex- 
ecutor, 31. 

For sale to illustrate value, medium of payment, as well as price, should 
be regarded. Yalue of uncurrent funds at time and place of transac- 
tion material. Atkins & Co. vs. Cobbs, 86. 


. Partial failure of consideration on account of defective quality of goods 


pleaded, not competent to prove, in general terms, that purchasers sold 
large quantity of goods for uncurrent funds, and that funds became 
total loss. bid. 


. Exclusion of reasonable doubt as held requisite in some civil cases, 


means no more than that jury must be clearly satisfied. Schned/, trus- 
tee, et al., vs. Toomer, adm’r, et al., 168. 


. Where it does not appear that party holds back evidence within his pow- 


er, non-production of more full evidence raises no presumption against 
him. did. 


. Plea, none to which testimony can apply, evidence inadmissible. Shealy 


vs. Toole, 210. 


. Affidavit in reference to loss or destruction of instrument, admissible as 


preliminary to introduction of secondary evidence. South Geo. & 
fla. R. R. Co. us. Ayres, 230. 


. Subscription to stock, suit by corporation to collect, evidence of value 


of that or of any other stock is irrelevant. did. 


g. Dying declarations, whether statements were, left to jury. ackson vs. 


State, 235. 
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10. Unrecorded deed, one subscribing witness dead, other not recollecting 
contents, and deed lost, parol evidence admissible. Graham vs. 
Campbell et al., 258. 

11. Power authorizing disposition of several tracts recorded with deed to 
one and lost, record admissible upon trial of issue as to title to other 
tract, to show power once in existence. bid. 


. Secondary evidence, proof preliminary to introduction of for court, yet 
all the evidence admitted is for consideration of jury. did. 


. Presumption, none, that railroad has authorized local agent to hinder 
access by counsel of plaintiff to adverse witness inits employ. Marsh 
vs. South Carolina R.-R. Co., 274. 


. Report of spectator immediately after homicide, as to cause thereof, not 
admissible as part of res geste. bid. 


. Judgment attacked by bill on ground of what took place at term when 
rendered, transaction at subsequent term irrelevant. Azsley & Co. vs. 
Glendenning, adm’r, 286. 


. Verdict is compounded of evidence, law and logic. Jury not obliged to 
stop precisely where evidence becomes silent, but from facts proven, 
or from absence of counter-evidence, may infer existence of other 
facts. Mahone vs. Bryant, 294. 

. Tax returns, evidence to charge guardian and sureties in suit on bond. 
Dupont vs. Mayo et al., 304. 

. Affidavit for distress warrant alleges $1,232 50 due, no such variance as 
requires non-suit for evidence to show contract to deliver cotton worth 
that amount. Renew vs. Redding, assignee, 311. 


. Sheriff’s deed inadmissible without 7. fa. Clarke & Wilson vs. Tra- 


wick, 359. See Irby vs. Gardner, 643. 


. Color of title, sheriff’s deed inadmissible as unless, on case made, it is 
relevant as such. did. 


. Parol evidence of contents and character of deeds inadmissible without 
accounting for absence of instruments themselves. Primrose vs. 
Browning, 369. 

Parol, true consideration of deed shown by. did. 


. Memorandum on account and application for mechanic’s lien, not re- 
corded, and no evidence as to who put it there, inadmissible to show 
when work was completed. Lawson, adm'’r, vs. Coates, 379. 


. Extortion, on charge for, competent to show that officer said warrant 
was for assault and battery as part of res geste, without producing 
warrant. White vs. State, 385. 


. Extortion, to throw light on guilty intention, officer’s experience and 
acquaintance with his duties may be shown by proof that he had fre- 
quently been sent to make arrests, although it was alleged that he was 
a special constable. did. 

Traverse of garnishee’s answer by claimant forms issue between plain- 
tiff and claimant, garnishee is no party to issue, and his declarations 
are therefore inadmissible. Phillips vs. Thurber & Co., 393.’ 

. Insane at time of commission of offense, whether defendant was ques- 
tion in issue, incompetent to ask physician whether certain domestic 
troubles constituted sufficient cause to produce insanity. .Carter vs. 
State, 463. 

. Hearsay evidence is inadmissible. zd. 


. Bill of particulars charges defendant with gross amounts, nevertheless 
competent to prove various items composing same. A/exanders vs. 
State, 478. 
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30. Evidence itself irrelevant may be nevertheless so interwoven with rele- 
vant testimony as to require its. admission in elucidation of latter. /zd. 

31. Correspondence, portion of introduced by defendant to establish fact ; 
balance admissible at instance of plaintiff to rebut. A/oore vs. Hawks, 
J557- 

32. Issue being who purchased assets of firm and agreed to pay debts, a 
writing signed by defendants showing that they claimed some of the 
assets, etc., is relevant. Law & Co. vs. McBride, 568. 

33. “Idea” of parties in making contract inadmissible. Bryson vs. Chis- 
holm, 596. 

34. Claim affidavit and bond, purporting to be executed in foreign state be- 
fore notary, not received by levying officer without authentication. 
Charles us. Foster, 612. 

35. Seal of notary is not authentication; nor is certificate and seal of clerk 
of court of record, without further certificate from judge, etc. did. 

36. Trustee, note by, declared on as such, admissible without further proof. 
Gaudy, trustee, vs. Babbitt et al., adm’rs, 640. 


EXECUTIONS. 


1. Amended, execution may be to establish conformity in record. As be- 
tween parties, amendment relates back to original date. Saffold vs. 
Wade, ex’r, 174. 

2. Amend, after order to, new /. fa. need not be issued. did. 


3. Diligence in searching for execution from superior court traced into 
sheriff’s office, and not there to be found, requires search in clerk’s 
office. Clarke & Wilson vs. Trawick, 359. 


4. Credit on f. fa.. failure to enter, no ground to enjoin levy and sale. 
Brown, adm’r, us. Wilson et al., 534. 


EXECUTIVE WARRANT. See State, 5-7. 
FACTORS. See Zien, 7, 8, 10, rz. 
FRANCHISE. See Warranty, 1, 2. 


GARNISHMENT. 
1. Count for mesne profits in ejectment is such an action for money as gar- 
nishment may issue thereon. Walker vs. Zorn, 35. 
2. Plea alleging pendency of garnishment without stating in whose favor 
or for what amount, demurrable. Shealy vs. Toole, 210. 

. Pendency of garnishment not good plea in bar; but it affords ground 
for moulding judgment. Jéid. 

. Garnishee submits to answer out of county of residence, neither the de- 
fendant nor the claimant of the fund can object by plea to jurisdiction. 
Phillips vs. Thurber & Company, 393. 

. Traverse filed by claimant forms issue between plaintiff and claimant; 
garnishee is no party thereto, and his declarations are, therefore, inad- 
missible. Jézd. 

. Bond of claimant conditioned to pay to plaintiff the judgment which he 
may recover, is in substantial compliance with statute. Judgment may 
be entered thereon instanter. Jdzd. 


GOVERNOR. See State, 1, 2, 5, 6. 
GUARANTY. See Principal and Security, 1. 
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GUARDIAN AND WARD. 2 

1. Private contract with guardian for purchase of ward’s property for stipu- 
lated price, at future sale under leave from ordinary, contrary to public 
policy. Downing et al. vs. Peabody, adm’r, go. 

2. Money advanced to guardian upon such contract, cannot, as against 
ward, be treated as payment to succeeding guardian, on legal public 
sale made to persons who advanced money, even though such guardian 
so consented at time deed was made. Jézd. 

. It makes no difference that second guardian was surety on bond of first, 
and was also his business partner; that the money advanced came into 
the business so as to create a debt against the firm, which survived 
against second guardian, etc. did. 

. Administrator of ward is entitled to maintain bill against second guard- 
ian and purchasers to compel actual payment of purchase money. 
Lbid. 

. Surety can only obtain discharge from guardian’s bond by petition and 
process as required by section 4114 of Code. Dupont vs. Mayo et al., 
304. 

. Order of discharge, based on no such proceeding, but simply accepting 
new bond, and declaring former surety discharged, void. /d7d. 

. Tax returns by guardian are evidence of assets to charge him and secu- 
rities. did. 

. Guardian chargeable with more assets than amount of bond, credits to 
which he is entitled applied to excess till exhausted. /é/d. 

. Loan funds to solvent persons, prior to Code guardian had authority to; 
and after act of April 18th, 1863, he could receive Confederate in- 
terest-bearing notes in payment thereof. Zarpley et al. vs. McWhorter, 
guardian, 410. 

. Agent to act for him during his absence in Confederate army, under act 
of December 11th, 1862, guardian had authority to appoint. 467d. 

. Payment of notes belonging to ward, parties to knowing fact, and that 
title was in absent guardian, legal possession of notes alone not con- 
clusive evidence of agency of holder of them to accept such payment. 
Lbid. 

. Witness, guardian competent on issue between him and heirs-at-law 
touching administration of deceased ward’s estate, who was a lunatic, 
the heirs being in life and witnesses did. 


HOMESTEAD. 

1. Waiver by mortgagor, for himself and family, of right to homestead, 
binding. Simmons vs. Anderson, 5}. 

2. Act of February 27th, 1874, applies to debts made prior to its passage. 
Harris vs. Glenn et al., 94. 

. Exemption is but a privilege dependent upon the will of the state. Zdzd+ 

. Exemption relied on as defense to mortgage, should it not be set up 
against foreclosure? did. 

. After foreclosure, and after repeal of law allowing exemption, too late 
to assert exemption. dzd. 

. Mortgage for purchase money on land, no part disencumbered so long 
as any portion of purchase money remains unpaid. /dzd. 

7. Land sold, pending application, subject to homestead right; homestead 
subsequently set apart, subject to sale at instance of other creditor, 
under judgment on debt antedating constitution of 1868. Clarke & 
Wilson vs. Trawick, 359. 
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8. Application alleging that petitioner is head of family consisting of indi- 
gent daughter and her children, not dismissed on general demurrer. 
Blackwell vs. Broughton et al., 390. 

. Issue is whether such daughter and children were, in good faith, mem- 
bers of applicant’s family. /dzd. 

. Second or supplemental homestead, ordinary has no jurisdiction to set 
apart. Woods, ord’y, vs. Fones, 520. 

. First application not void because applicant did not allege that he was 
the head of a family, where it shows on its face that it was made for 
the use and benefit of his family, and when the same creditor objected 
on other grounds, but not on this. did. 


. Ordinary’s approval construed as applying to application and not to ob- 
jections of creditor, although the objection be set out in the record 
between the application and the approval. did. 

. Bankrupt system, collateral provisions in state exemption laws as to re- 
lation of husband and wife, or of parent and child, no part of. Far- 
mer vs. Taylor et al., 559. 

. Exempted property, bankrupt’s title to not affected by adjudication or 
subsequent proceedings. did. 

. Exchange of exempted personalty for property of like kind, whether 
legal or not, latter stands, as to creditors, in place of former. Morris 
vs. Tennent, 577. 


HUSBAND AND WIFE. 


1. Part of purchase money paid and bond for title given; judgment ob- 
tained for balance and fz. fa. levied on land, deed having been first 
filed in clerk’s office. Wife of vendee cannot set up right to have 
money paid by husband refunded on ground that it was hers, by claim, 
without proving insolvency of vendor. Boyd vs. Chappell, 22. 

. Wife’s property not liable for wages of overseer»hired by husband, 
where there is no evidence that credit was not given to husband per- 
sonally, etc. Wagner, guardian, vs. Robinson, 47. 

. Residence of family is legal venue of husband, and wife cannot, in ab- 
sence of husband and without his assent, change such residence so as 
tochange venue. Sindall et al., vs. Thacker & Co. et al., 51. 

. Title and possession in husband until creditor, on faith of property, 
without notice of wife’s equity, obtains judgment, lien superior to 
equity of wife resulting from fact that her money paid for land. Zim- 
mer vs. Dansby, 79. 

. Widow may recover for homicide of husband, whether act of natural or 
artificial person, or result of intention or criminal negligence. Cof- 
tingham vs. Weekes, 201. 

. Will, wife may make without consent of husband, under constitution of 
1868 and act of 1866. Urquhart vs. Chapman, 344. 

. Conveyance to husband in trust for wife and her children, born and to 
be born, creates executory trust which does not become executed 
whilst coverture subsists and children are minors. Boyd e¢ al. vs. 
England, 598. 

. Wife, suing for herself and as next friend for children, cannot, pending 
coverture, recover the land at law from purchaser from husband as 
trustee, without bringing in trustee as a party, and without submitting 
to such terms, etc., as would entitle her toa decree in equity. did. 


INDICTMENT. See Criminal Law, 14-16. 
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INDORSEMENT. 
1. “For collection,” indorsement by payees, canceled by subsequent in- 
dorsement to other indorsees for value. Ashkins & Co. vs. Cobbs, 86. 
2. Defense as full as if bill had not been negotiated, immaterial with what 
motive payees transferred, or plaintiffs acquired, title. dz. 

. Note payable on its face at private banking office, not necessary to pro- 
test to charge indorser. Banks & Bro. vs. Besser, 199. 

. Note containing no negotiable words, indorsee before due takes with 
notice of defects in consideration. Cohen vs. Prater, 20}. 

. Accommodation indorser becomes debtor from time he indorses, and not 
from time note matures. Primrose vs. Browning, 369. 

. Indorsement declared upon as in full, in absence of plea authorizing, 
parol evidence inadmissible to vary legal effect. Meador vs. Dollar 
Savings Bank*et al., 605. 

. Indorsement in blank, subsequently filled by insertion of usual terms, 
presumptive undertaking may be varied by parol. dzd. 

. Note paid off by maker, no ground to enjoin action against indorser. 
Williams vs. Stewart et al., 663. 


_ INJUNCTION. 
1. Sale of mules, injunction against, violated; order directing return of 
mules, or payment into court of purchase money, or attachment for 
contempt, not interfered with. Zhweatt et al.vs. Gammell et al., 98. 


. Waste of land and use of profits by vendee enjoined at instance of ven- 
dor, and receiver appointed, where former holds under bond for titles, 
having paid no part of purchase money, and from peculiar facts there 
is danger of latter’s losing debt. TZz/fts vs. Little, administrator, 139; 
Gunby vs. Thompson, 316; Chappell vs. Boyd et al., 578. 

. Creditor without lien, or title, or judgment, has not, as general rule, 
right to invoke injunction and receiver to prevent assignment of debt- 
or’s goods, or to deprive debtor or assignee of possession. Yohnson 
& Smith et al. vs. Farnum et al.,144; Mayer & Co. et al. vs. 
Wood, March & Co. et al., 427; Crawford, ex’r, vs. Spurling, 611. 

. Review, bill of filed, and there appears good cause for reversing decree, 
enforcement thereof enjoined until hearing. Bennett vs. Brown, 216. 

. Discretion of chancellor in granting injunctions and appointing receivers, 
not controlled. LZsterlund et al. vs. Dye, 284; Gunby vs. Thompson, 
3416; Ellis & Palmer vs. Fones & Co., 504; Douglass et al. vs. Fits- 
gerald ; Girardey et al. vs. Moore et al.; Gregory vs. Rawson, 526. 

. Receiver cannot be directed by chancellor, before final hearing, to sell 
portion of property and to pay to complainant amount claimed to have 
been advanced byhim. did. 

. Equity based on fact that judgment to be enjoined is conclusive in 
another suit against complainant, amendment that judgment is void for 
want of jurisdiction in court which rendered it, demurrable. Axs/ey 
& Co: vs. Gleudenning, adm’r, 286. 

. Object to attack judgment for what took place at term when rendered, 
evidence of transaction at subsequent term irrelevant. did. 


. Property holders who have paid, whether voluntarily or by coercion, 
illegal municipal taxes in former years, have no right to set-off, by in- 
junction or otherwise, such payments against taxes of later years. 
Wayne, adm’r, et al. vs. Mayor and Ald. of Savannah, 448. 

. Discretion of chancellor in use of remedy of injunction to restrain col- 
lection of taxes upon questions involving whole system of municipal 
finance, not interfered with. Zézd. 
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11. Land-owners not enjoined from unlawfully firing woods at undue sea- 
sons of the year to the injury of the range for cattle, where injunction 
is applied for by proprietor of cattle who rests his bill upon right of com- 
mon of pasture, but shows no right other than what might be enjoyed 
by the public in general. Harre/l vs. Hannum & Coleman, 508. 


. Legal remedies must be exhausted before equity will interfere. did. 


. Granting injunction without notice to party to be enjoined, error. Fack- 
son us. Byne, 525. 


. Trespass, refusal to restrain where defendants are able to respond in 
damages, discretion not controlled. *Swum. Mac., Graded or P. R. 
Co. vs. Aug. Land Co., 527. 


. Cause shown against granting injunction not required where there is no 
equity in bill. Brown, adm’r, vs. Wilson et al., 534. 


. Res adjudicata, matters which are cannot be urged as ground for in- 
junction. did. 


. Contingent liability to which estate is exposed, known to administrator 
and not set up at law, not serve as basis for injunction. dzd. 


. Credit on fi. fa., failure to enter, not warrant injunction against levy 
and sale. bid. 


. Execution levied on personalty which is subsequently seized under an- 
other f. fa., sale under latter not enjoined. Parties left to remedies 
atlaw. Ludres et al. vs. Loyd et al., 547. 


. That magistrate will not administer law correctly, no ground for in- 
junction. zd. 


. Successive claims interposed, pretended title being conveyed from one 
to the other, for purpose of delay, claimants being insolvent, and the 
first having been decided in favor of plaintiff, injunction will issue 
and receiver be appointed. Chappell vs. Boyd et al., 578. See Craw- 
ford, ex’r, vs. Spurlin, 611. 

. As first claim was not decided, and application for receiver not made 
until growing crop was planted, receiver instructed to allow defendant 
a reasonable time to gather crop, etc. bid. 


. Claim interposed under pauper affidavit for delay, and that by deprecia- 
tion of property there is danger of losing debt, alleged as ground for 
injunction and receiver, defendant in fi. fa. is necessary party. Craw- 
ford, ex’r, vs. Spurlin, 611. 

. Jurisdiction to decree injunction by verdict of jury, this court not com- 
mitted to position that common law court has. Toole vs. Perry, 627. 


. Attachment not enjoined at instance of person not a party thereto, un- 
less proceeding to his injury, and under circumstances that would au- 
thorize equity to interfere. Williams vs. Stewart et al., 663. 


. That note has been paid by maker no ground to enjoin suit against in- 
dorser. bid. 


. Vendor who has given bond and transferred notes for purchase money, 
first having indorsed them, has no right because of suit on indorse- 
ment, to enjoin sale of land, etc. did. 


. Mortgage fi. fa. being for purchase money and defendant having failed 
to comply with agreement as to payment, and having colluded with 
his wife, by which she filed claim for purpose of delay, and collection 
of debt rendered doubtful by waste of land, demurrer to bill contain- 
ing such allegations and praying for injunction and receiver, properly 
overruled. Worrill et al. vs. Coker, 666. 


. Discretion of chancellor in retaining receiver until final disposition of 
case, not controlled. tid. 


VOL. LVI. 48. 
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INSURANCE. 

1. Agent of life company has no authority to contract that premium shall 
be paid in medical services. Carter vs. Cotton States Life Insurance 
Co., 237. 

2. Application for insurance accepted; policy issued and placed in hands 
of agent of company for delivery to applicant upon payment of pre- 
mium, and premium was tendered, but agent refused to receive pre- 
mium or to deliver policy on account of change in health of applicant : 
Held, that the delivery of the policy to the agent of company was a de- 
livery to the applicant, and the contract was then consummated. Es- 
pecially is this true where the premium was tendered to the agent at 
the time the application was made. Southern Life Ins. Co. vs. Kemp- 
ton, adm’ r, 339- 


INTEREST AND USURY. 
1. Title made as part of usurious contract, void. ohknson & Smith vs. 
Wheelock, 33. 
2. Contract usurious on face, usury need not be pleaded. Shealy vs. Toole, 
210. 
3. Verdict for usury contrary tolaw. bid. 


4. Definite sum due, interest allowed thereon. Thomson vs. Ocmulgee B. 
& L. Ass., 350. 


INTERPLEADER—BILL OF. See £guity, 24. 


JOINT LIABILITY. See Contracts, 8, 17-18. 


JUDGMENTS. 

1. United States court, final judgment of conclusive as to all matters of 
practice so far as state courts are called upon to pass upon such judg- 
ment. Sindall et al. vs. Thacker & Co. et al., 51. 

. Title and possession in husband until creditor, on faith of property, with- 
out notice of wife’s equity, obtains judgment, lien superior to equity 
of wife resulting from fact that her money paid for land. Zimmer vs. 
Dansby, 79. 

. Foreclosure, judgment of is final adjudication that debt is due and that 
property is subject thereto. Harris vs. Glenn et al., 94. 

. Declaration on note by trustee, which sets forth no trust estate, judgment 
by default against trust property set aside on motion. Winslow, trustee, 
vs. O Pry, for use, 138. 

. Where verdict is against both defendants, But finds one of them to be 
security only, judgment against “ defendant” construed as including 
both. Saffold vs. Wade, ex’r, 174. 

. Levy within time, made upon property of one defendant, entry keeps 
judgment from becoming dormant as to either. did. 

. After levy was disposed of by paying out proceeds to older 7. fas., com- 
petent to amend judgment by inserting letter “s,” and the name of 
one of the defendants as principal, and the other as security. Ex- 
ecution might also be amended to conform to judgment. did. 

. That illegality by security on grounds which these amendments cured, 
had previously been sustained, no obstacle thereto. did. 

. As between parties, amendments to judgment and f. /a. to establish 
conformity in whole record, relate back to original dates. 07d. 

. After order to amend judgment and f. fa., not requisite to enter new 
judgment or to issue new f. fa. bid. 
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. Demurrer, judgment on, complete bar to second suit and to any legiti- 
mate amendment thereto. Aimbro & Morgan vs. Va. & Tenn. A. 
L. R. R. Co., 185. 


. Demurrer, judgment on dismissing case, not within section 2932 of 
Code authorizing renewal. did.. 


. Equitable defense, not barred by judgment at law, when. Radcliff & 
Lamb vs. Varner & Ellington, 222. 


. Nunc pro tunc judgment, to entitle party to have entered, term of court 
at which rendered must be shown. odertson vs. Pharr, 245. 


. unc pro tunc judgment not entered on parol evidence alone where 
there is no entry anywhere showing disposition of case. did. 


. Administrator not entitled to relief against because he did not know as- 
sets were deficient, or because ignorant of effect of judgment as evi- 
dence of assets. Page, adm’r, vs. Haines, adm’r, 263. : 


. Property belonging to debtor in 1855 directed to be sold, and trust debt 
to be paid from proceeds, judgment not construed to embrace rents, 
etc., of lands, nor stock, etc., none of which belonged to debtor in 
that year. Vason, trustee, vs. Ball, adm’x, et al., 268. 


. Debt proved in bankrupt court by judgment creditor, lien otherwise 
had, waived. Heard vs. Fones, 271. 


. Justice of peace, judgment by for amount exceeding $50 00 on nine- 
teenth day from date of summons, void. eid vs. Fordan, 282. 


. Administrator, judgment against reviving judgment vs. intestate, evi- 
dence of assets. Ansley & Co. us. Glendenning,; adm’r, 286. 


. Order of discharge not recite that surety on guardian’s bond has peti- 
tioned, etc., as required by section 4114 of Code, and these facts do 
not otherwise appear, but order, on face, indicates some informal pro- 
ceeding by consent, no presumption that more was done than record 
shows. Dupont vs. Mayo et al., 304. 


. Order granting leave to administrator to sell land obtained on published 
notice required by section 2559 of Code, valid so far as authority to 
sellis concerned. Davis, adm’r, vs. Howard, 430. 


. Upon ejectment by administrator against heir, such order is not conclu- 
sive of their being debts outstanding. A/iter, if obtained on personal 
notice. did. 


. Distribution, sale of land by executor for, discharges it from judgment 
liens against legatee whose interest was one equal undivided share. 
McDaniel vs. Edwards, 444. 


. Partner colluded with third person to defraud plaintiff, and latter recov- 
ered judgment against such third person; no ber to suit vs. firm. Alex- 
anders vs. State, 478. 


. Suit commenced in 1856 and judgment in 1874; latter not set aside for 
clerical mistake in process, the defendant having pleaded to merits at 
first term, and his executor having also pleaded to merits. Slalock 
vs. Tidwell, 517. 

. Reversal simply vacates judgment excepted to and is to be followed by 
new trial. Woods, ord’y, vs. Fones, 520. 


. Reversal of judgment against sheriff on money rule, on ground that 
creditor’s lien is inferior to competing order setting fund apart to 
debtor’s family as exempt, creditor may, upon new trial, attack order 
for want of jurisdiction in ordinary to grant it, that question not hav- 
ing been made on first trial. /dzd. 


g. Matters disposed of on plea or answer at law cannot be urged as cause 


for enjoining judgment. Brown, adm’r, vs. Wilson et al., 534. 
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30. Contingent liability to which estate was exposed, known to administra- 
tor but not set up before judgment, no ground to enjoin. Jézd. 

31. Dormant, judgment is not where, within seven years, a motion was made 
by defendant for relief against it, and #7. fa. was ordered to proceed, 
though no entry appear thereon. Nelson vs. Gill, 537. 


32. Res adjudicata, judgment relied upon to sustain defense does not cover 
matter in controversy. Hawkins vs. Smith, trustee, 571. 

33. Bona fide purchaser of land, in possession for four years, without notice 
of judgment or levy thereon, holds land discharged from lien of judg- 
ment, though it had been levied on before purchase, no further steps 
having been taken to enforce levy. Braswell vs. Plummer, 594. 

34. Purchaser with actual notice of judgment, not protected therefrom by 
four years’ possession under section 3583 of Code. He cannot be, in 
sense of that section, a dona fide purchaser. Phillips vs. Dobbins, 617. 


35. Binding on party who had no notice, judgment is not. Payne, treas., 
vs. Perkerson, sh’ ff, 672. 



















JURISDICTION. 
1. Garnishee submits to answer out of county of residence, neither the de- 
fendant, nor the claimant of the fund, can object by plea to jurisdic- 

tion. Phillips vs. Thurber & Co., 393. 

2. Damage laid within, jurisdiction maintained, though proof shows dam- 
age exceeding jurisdiction, when verdict is for sum within. Zy/er Cot. 
P. Co. vs. Chevalier, 494. 

3. Action for turning off employee containing two qounts, first for dam- 
ages laying the amount within the jurisdiction, and second on the con- 
tract which is shown by proof to be for sum beyond jurisdiction, juris- 
diction maintained on first count. /dzd. 

. 4. Injunction, this court not committed to position that common law court 
has jurisdiction to decree by verdict of jury. Toole vs. Perry, 627. 

. Road commissioners’ court has no jurisdiction to punish person to whom 

portion of public road is assigned under section 621 e¢ seg. of Code, 

for neglect of duty. Pattllo vs. Cutliff et al., 689. 

















JURY. 

1. Error to charge that they are in no sense judges of the law. Hader- 
sham vs. State, 61. . 

2. Verdict is compounded of evidence, law and logic. Jury not obliged 
to stop precisely where testimony becomes silent, but from facts proven, 
or from absence of counter-evidence, may infer existence of other 
facts. Malone vs. Bryant, 294. 

3. List substantially complying with law, though no certificate attached to 
effect that it contained all the names in jury box, sufficient. Carter vs. 
State, 463. 

4. Competency of jurors, in trying only statutory questions can be asked in 
first instance; after juror is pronounced competent, then evidence may 
be introduced showing incompetency. After introduction of such 
evidence, court may examine juror further. dd. 

5. Separation of jury, known to defendant, but not brought to attention of 
court, no ground of new trial. did. 

6. That juror said that “ he wanted defendant’s case to come before him, 
that he would remember or recollect him,” not ground to set aside ver- 

dict where he swears to his impartiality. Ash vs. State, 58}. 
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7. That court instructed grand jury of twenty-four to excuse last man, to 
then organize and return into court to be sworn, etc., not invalidate 
bill subsequently found.. Ridling vs. State, 601. 

8. Separation of juror from jury ground for new trial, unless no communi- 
cation with any one on subject of trial be shown. Daniel, alias Neal, 
vs. State, 653. 


JUSTICE COURTS. See %udgments, 19. 


LANDLORD AND TENANT. 

1. If in affidavit for distress warrant, definite sum is claimed as due, time 
it became. due and terms of rent contract need not appear. Driver 
vs. Maxwell, adm’r, 11. 

2. Burden of repairs is generally on landlord, but patent defects existing 
at time of renting need not be mended by him, nor by tenant. did. 

3. Where rent reserved is portion of crop raised, and both parties know 
fence not to be sufficient to keep out stock, loss therefrom must fall on 
both. did. 

4. Bankruptcy of defendant, distress warrant levied before, paid out of 
proceeds of property. Loudon, assignee, vs. Blandford & Garrard 
et al., 150. 

5. Replevy and await judicial termination of controversy, tenant not bound 
to, to entitle him to action for maliciously suing out distress warrant. 
Sturgis & Berry vs. Frost, 188. 

6. Distress warrant is final process; after levy it is in nature of suit ter- 
minated.  bzd. 

7. Replevy, can tenant, where warrant issues before rent is due. Zd7d. 

8. Distress warrant, affidavit alleged indebtedness of $1,232 50, and evi- 
dence showed contract to deliver cotton worth that amount, not such 
variance as requires non-suit. Renew vs. Redding, assignee, 311. 

g. Distress warrant lies for rent payable in cotton. did. 

10. Zort committed by cropper in hiring servants previously employed by 
another, landlord not responsible for. Duncan vs. Anderson, 398. 

11. Assignee for value of right to let farm and to collect rent, may distrain 
for same. <Xvaton vs. Tifts, 446. 


LEVY AND SALE. 

1. Land held under bond sold under judgment in favor of transferree of 
notes, deed having been filed by vendor; nor does fact that bond has 
been assigned and deed made by vendee to assignee, affect case. 
Scroggins us. Hoadley, 165. 

2. Though bond obligated vendor to make deed so soon as certain pay- 
ments were made and notes given, which conditions had been com- 
plied with, still land may be sold under judgment. Jézd. 

3- Land sold, pending application, subject to homestead right; homestead 
subsequently set apart, subject to sale at instance of other creditor, un- 
der judgment on debt antedating constitution of 1868. Clarke & 
Wilson vs. Trawick, 359. 

4. Property offered for sale withdrawn on promise that defendant would 
pay fi. fa.; money paid to sheriff in accordance with promise, not sub- 
ject to older execution. Carhart & Bro. vs. Grier, 38}. 

5. Liability of sheriff for failure to levy is injury thereby sustained by 
plaintiff. He may therefore show that property did not belong to de- 
fendant. Cowart vs. Dunbar & Co. et al., 417. 
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6. Estate forfeited by breach of condition subsequent, not subject to levy 
as property of grantor under judgment junior to conveyance until entry 
or action by grantor or his heirs. Zdmondson vs. Leach, trustee, g61. 


. Credit on f. fa., failure to enter, no ground to enjoin levy and sale. 
Brown, adm’r,vs. Wilson et al., 434. 


. Execution levied on personalty which is subsequently seized under other 
fi. fa., equity not enjoin sale under latter. Remedy at law complete. 
Endres et al. vs. Loyd et al., 547. 


. Assignee of two judgments upon older of which there is security, must 
apply proceeds of sheriff’s sale to older, otherwise security will be 
discharged fro tanto. Simmons vs. Cates et al., 609. 

. That assignee was purchaser of property sold and paid no money, but 
considered it paid, makes no difference. dd. 

. Claim affidavit and bond, purporting to be executed in foreign state 
before notary, not received by levying officer without authentication. 
Charles vs. Foster, 612. 


. Seal of notary is not authentications nor is certificate and seal of clerk 
of court of record without further certificate from judge, etc. Jdzd. 

. Sheriff receiving such papers, with non-resident security on bond, prima 

facie liable to rule. bid. 

. In answer to rule for failure to sell sheriff cannot go behind judgment 
to excuse his delinquency. /dzd. 

. Neglect to levy, to authorize rule against sheriff for, it must appear that 
sheriff was in contempt, and that plaintiff was injured. Hunter, sher- 
iff, vs. Phillips, 634. 

. Failure to levy when directed by plaintiff, by which latter is injured, 
makes him liable to rule. did. 


. Injunction granted to arrest sale after levy was made, presumption that 
plaintiff was injured, rebutted. Rule should be kept open until final 
decree on bill forinjunction. did. 


LIBEL. 


1. Amendable by adding count for trespass on person, action for libel is 
not; especially if action for trespass be barred. Ransone vs. Chris- 
tian, 351. 

2. Justification pleaded, defendant assumes burden of proof and is entitled 
to opening and conclusion of argument; nor is right forfeited by with- 
drawal of plea at commencement of trial and failure to renew same 
until plaintiff has made out prima facie case. bid. 

3. Justification of libel charging perjury must be made out by at least one 
witness and corroborating circumstances, but such circumstances need 
not be sufficient to amount to another witness. did. 

4. Special damage not alleged, and no proof thereof, court should charge, 
on request, that no special damage can be allowed. /0id. 

5. Malice need not be proven where libel charges crime, whether it be 
printed or written. did. 

6. Though libel be punishable on criminal side of court, yet, in absence of 
evidence of prosecution therefor, damages should not be mitigated. 
Ibid. 

7. Personal injuries sustained from an assault by plaintiff may be set-off 
against damages. did. 





INDEX. 735 


LIEN. 


1. Cotton delivered by debtor to agent of factors and placed on their drays 
to be carried to warehouse, lien attached at once. Burrus & Wél- 
liams us. Kyle & Co., 24. 


. Action not being brought by plaintiffs as mechanics, but as partners and 
contractors, not entitled to recover lien as mechanics. Sav., Grif. & 
N. A. R. R. Co. vs. Grant, Alexander & Co., 68. 


. If plaintiffs were mechanics, and contracted to do work as such, entitled 
to lien. Aditer, if they were to work in capacity of contractors. did. 


. Court cannot decide whether work done under written contract was in 
capacity of mechanics. /dzd. 


. Personalty sold and delivered, no lien in favor of vendor implied by 
law. Fohnson & Smith et al. vs. Farnum et al., 144. 


. Affidavit to foreclose lien in behalf of owner of saw-mill, must show de- 
mand when, or after, debt became due. Gilbert & Scott vs. Mar- 
shall, 148. 

. Mechanic’s lien properly recorded and sued within twelve months by 
attachment, but not re-sued after dissolution of attachment because of 
bankruptcy of defendant, in distribution of fund raised, ranks from 
date of lien. Loudon, assignee, vs. Blandford & Garrard etal., 150. 

. Crop-lien foreclosed and levied, but defeated by appointment of receiver 
who takes crop and uses it in planting, paid out of fund in receiver's 
hands. Sadl/, adm’x, et al., vs. Vason, trustee, et al., 264. 


. Attorney contracts that fee shall be paid out of proceeds of suit, he has 
inchoate lien upon commencement of action, which cannot be defeated 
by dismissal by client over objection of attorney. Twiggs et al., vs. 
Chambers, 279. 

. Affidavit to foreclose crop-lien must state all facts necessary to consti- 
tute valid lien. Powell & Murphy vs. Weavers, 288. 

. Trustee has no authority to create lien for supplies with which to make 
crop. TZaylor & Co. vs. Clark et al., 309. 


. Land conveyed in 1870, vendor has no lien for purchase money; nor, 
after death of vendee, is he entitled to priority of payment out of 
assets. ones vs. Fanes,adm’r, 325. 

13. Memorandum on account and application for mechanic’s lien, not re- 
corded, and no evidence as to who put it there, inadmissible to show 
when work was completed. Lawson, adm’r, vs. Coates, 379. 


See Fudgments. 


LIMITATIONS—STATUTE OF. 


1. Bill not amendable into action which would have been barred if brought 
at time of proposed amendment. <Ayres vs. Daly, 179. 


. Consent decree, after full execution and many years of acquiescence, 
not disturbed. /reemanet al. vs. Craver,adm’r, et al., 161. 

. Ignorance of fraud which, by use of ordinary diligence, might have 
been discovered, not prevent statute from running. There was a clue. 
Loid. 

4. Trustee barred, so are beneficiaries. Schaell, trustee, et al. vs. Toomer, 
adm’ r, et al., 168. 

. Levy within time, made upon property of one defendant, keeps judg- 

ment from becoming dormant as to either. Saffold vs. Wade, ex’r, 174. 

6. Execution against stockholder under section 3371 ef seg. of Code, in 
June, 1869, prevents bar of act of 1869, though no levy was made un- 
til June, 1870. Stone et al., ex'rs, vs. Davidson, assignee, 179. 
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. Amendment making new case, statute runs to time when made. <A7zm- 
bro & Morganvs. Va. & Tenn. A. L. R. Co., 185. 


. Demurrer, judgment on dismissing case, not within section 2733 of 
Code authorizing renewal. Jézd. 

. Libel, suit for not amendable by adding count for trespass to person, 
especially if action for trespass be barred. Ramsone vs. Christian, 
Rive 

. Renewals of contracts dated prior to June rst, 1865, not within provis- 
sions of limitation act of 1869. Garwin, ex’r, vs. Whelchel, 526. 


. Dormant, judgment is not where, within seven years, a motion was 
made by defendant for relief against it, and 7. fa. was ordered to pro- 
ceed, though no entry appear thereon. Ve/son vs. Gill, 537. 

. Bona fide purchaser of land, in possession for four years, without notice 
of judgment or levy, holds the land discharged from lien of judgment, 
though it had been levied on before his purchase, no further steps hav- 
ing been taken to enforce levy. Brasswell vs. Plummer, 594. 

. Purchaser with actual notice of judgment not protected by four years’ 
possession under section 3583 of Code. He cannot be, in sense of 
that section, a dona fide purchaser. Phillips vs. Dobbins, 617. 


. Note made and due in 1866 is within 8th section of limitation act of 
1869, and is governed by the Code. Callaway vs. West et al., 684. 

. That for a period beginning after the statute commenced running, and 
terminating before the bar attached, the note was in the hands of the 
principal maker as an attorney, under his professional engagement to 
sue it to judgment against himself and his sureties, which engagement 
he violated, no reply to plea of the statute by such principal. /dzd. 


LOST PAPERS—ESTABLISHMENT OF. See Practice in Superior, City, 
and County Courts, 17-19. 


MALICIOUS SUIT. See Actions, 2. 


MANDAMUS. 


1. Stockholders, to compel payment by of subscription to settle debts against 
company, remedy in equity better than mandamus against directors, 
when. Dal. & Morg. R. R. Co. vs. McDaniel et al., 191. 


2. City court refusing or neglecting to supervise and approve such a record 
of exceptions as will fairly present case for review, compelled by man- 
damus. Tyler Cot. P. Co. vs. Chevalier, 494. 

3. Chambers, mandamus absolute cannot issue at. Payne, treasurer, vs. 
Perkerson, sh’ ff, 672. 

4. Absolute mandamus cannot issue against county treasurer directing him 
to pay claim of sheriff, which is neither stated in affidavit of latter to 
be due him by county, nor to have been demanded by him from the 
treasurer or any other officer of the county. did. 

5. In face of resolution approved by governor, directing treasurer not to 
to pay executive warrant, mandamus not issue. Fletcher, ex’r, vs. 
Renfroe, treasurer, 674. 


MASTER IN CHANCERY. See £quity, 3, 22. 


MECHANIC’S LIEN. See Lien, 2-4, 7. 
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MORTGAGE. 
1, Judgment of foreclosure is final adjudication that debt is due and that 
property is subject to pay it. Should not defense of exemption have 
been presented in answer to rule wisi? Harris vs. Glenn et al., 94. 

2. After foreclosure, too late to say that debt was not due according to real 
contract of the parties, or that payments had been made which had 
not been credited. bid. 

3. Title not passed by mortgage; hence rents, etc., of property are mort- 
gagor’s; nor is stock, or increase thereof, nor plantation tools, subse- 
quently bought, included within mortgage unless expressly so stipulated. 
Vason, trustee, vs. Ball, adm’ x, et al., 268. 


NEGLIGENCE. See Charge of Court, 15. 


NEGOTIABLE SECURITIES. 

1. Indorsee of note with no negotiable words, takes with notice of defects 
in consideration, though indorsed to him before due. Cohen vs. Pra- 
ter, 203. 

2. Bona fide purchaser of railroad stock protected. Stinson vs. Thorn- 
ton, adm’r, 377. 

3. Bank certificate of deposit indicating no time of payment other than 
can be inferred from words ‘‘ interest at rate of seven per cent. on call, 
and ten per cent. per annum,” is due immediately, and dona fide holder 
is affected with equities existing between parties prior to themselves. 
Meador vs. Dol. Sav. Bank et al., 605. 


NEW TRIAL. 

' 1. Immaterial error no ground of. Wagner, guardian, vs. Robinson, 47 ; 
Sindallet al. vs. Thacker & Co. et al., 51; Felton vs. State, 84; Re- 
new vs. Redding, assignee, 311; DeSaulles & Co. vs. Leake, 365; 
Ward vs. State, 408 ; Crump, adm’r, vs. Williams, 590; Boyd et al., 
vs. England, 598 ; Toole vs. Perry, 627. 

. Discretion granting new trial not controlled. Methvin vs. Shorter et al., 
83; Winter et al. vs. Eagle & P. Man. Co., 249; Duncan vs. An- 
derson, 398; Hardin & Blakeman vs. Hanna, 453 ; Mclutyre vs. 
Tyson, 468 ; Boyd & Son vs. Hall et al., 563. 

. Discretion refusing not controlled where there is sufficient evidence to 
sustain verdict. Felton vs. State, 84; Lee, ex’r, vs. Chisholm et al., 
126; Ga. R. R.& Bk'g Co. vs. Goldwire, 196; Fackson vs. State, 
235; Graham vs. Campbell et al., 258; Attaway vs. State, 363; 
Woolfolk vs. M. & A. R. R. Co., 457; Carter vs. State, 463; Virgin 
et al.vs. Wingfield, adm’r, 474; Underwood vs. State; Faver vs. 
State; Fields, Witherspoon & Co. vs. Demore & Co., 525; Law & 
Co. vs. McBride, 568. 

. Newly discovered evidence tending to impeach witness no ground of. 
Felton vs. State, 84. _ 

. Verdict for usury set aside as contrary tolaw. Shealy vs. Toole, 210. 

. Newly discovered evidence, stipulation in copy note attached to declar- 
ation cannot be. bid. 

. Newly discovered evidence which would probably change result, ground 
of. Sufficient diligence shown in this case. Winter et al. vs. Eagle 
& P. Man. Co., 249; Mathews vs. State, 469. 

. Newly discovered evidence, though cumulative, considered in connec- 
tion with ground that verdict is contrary to evidence. Vafier vs. 
Trimmier, adm’r, 300. 
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g. Verdict contrary to the evidence. Bailey et al. vs. State, 714; Sav. 
& Char. R. R. Co. vs. Callahan et al., 731; Lawson, adm’r, vs. 
Coates, 379; At. & Rich. A. L. R. Co. vs. Campbell, 586. 

10. Newly discovered evidence that witness will swear that she heard an- 
other admit committing the crime with which defendant was charged, 
not authorize new trial. Attaway vs. State, 763. 

- Newly discovered evidence which would not have changed result, and 
which might have been procured by diligence, and which counsel do 
not swear they did not know at trial, no ground of. Dunn vs. State, 
gor; Gilmore vs. Murphy, 510; Mallory vs. State, 545; Ash vs. 
State, 58}. 

. Newly discovered evidence, known to defendant at trial is not, though 
unknown to counsel. Young vs. State, 403. 

. Newly discovered evidence not strictly cumulative, may be of no higher 
value than cumulative testimony. did. 

. Such ground of new trial is not favored. Advantageous practice to let 
it appear in record who the witness is, etc. did. 

. Judge, question of fact submitted to for trial, decision is as binding as 
verdict, and will only be vacated under rules governing the setting 
aside of verdicts. Carter vs. State, 463. 

. Motion made at term when verdict was rendered except in extraordin- 
ary cases, but rule sz need not then be granted ; if about to be granted 
at subsequent term and service of it be waived, sufficient to keep case 
in court. Mclntyrevs. Tyson, 468. 

. Motion made at proper term but no rule #zs¢ granted and no brief of 
evidence approved; case comes on before succeeding judge, and no 
motion made to dismiss preliminary to argument, and such motion is 
mainly insisted on after annour.cement of intention to grant new trial, 
discretion of court in refusing to dismiss not interfered with, espe- 
cially where objecting party is allowed to amend brief of evidence 
tosuit himself. Power et al. vs. Sav., S. & S. R. R. Co., 471. 

18. Oral request to charge in course of argument, refusal to give not author- 
ize new trial. Wilson us. First Pres. Church, 554. 

19. Corpus delicti \ess fully established than might be expected, new trial 
more readily granted for error incharge. Minor vs State, 630. 


NOLLE PROSEQUI. See Criminal Law, 51. 
NON-SUIT. See Practice in Superior, City and County Courts, 22. 
NOTICE. See Principal and Agent, 7. 


OFFICE PAPERS. See Practice in Superior, City and County Courts, 
17-19. 


OFFICERS DE FACTO. See Corporations, 9. 
PARENT AND CHILD. See Contracls, 3. 
PARTITION. See 77rusts, 14-16. 


PARTNERSHIP. 
1. Partner colluded with third person to defraud state; state recovered 
judgment against third person; no bar to suit against firm. A/exan- 
ders us. State, 478. 
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2. Money fraudulently obtained by partner in name of firm, and in busi- 
ness transactions such as it usually engaged in, from state, firm liable 
therefor even though such conduct was unknown to other partner. /bid. 


3. If officer of state paying the money knew that the partner was acting in 
violation of duty to firm, latter not liable. bid. 

4. Firm not liable for money fraudulently obtained by partner in matter 
having no connection with ordinary business of firm. did. 


PASTURE—COMMON OF. See Jujunction, 12. 


PAYMENT. 


1. Money advancefl to guardian on private sale of ward’s property, not 
treated as payment, though succeeding guardian should so consent on 
sale legally made. Downing et al. vs. Peabody, adm’r, go. 


2. Creditor directs debtor to send money to F, or some other good house 
in Macon; debtor sends money to G, in Macon, and so writes credi- 
tor, but letter is not received until after money becomes worthless, no 
payment. Holland et al., adm’rs, vs. Tyus et al., 36. 

3. Promise to pay in currency by future day, sum equal to given amount of 
currency at date of promise, is to be discharged, after maturity, with 
no less currency than at maturity. Debtor only entitled to apprecia- 
tion to expiration of credit. Whitaker vs. Dye, 380. 

4. Possession of notes alone is not conclusive evidence of authority to ac- 
cept payment, where parties knew that notes belonged to ward and 
that title was in absent guardian. TZarpley et al. vs. McWhorter, 
guardian, 410. 


PENALTY. See Contracts, 13. 


PLEADINGS. 


1, Although action in short form alleged personalty to be in possession of 
defendant, whilst proof shows conversion before suit, non-suit not or- 
dered. Wilkin vs. Boykin, 45. 

. Action not being brought by plaintiffs as mechanics, but as partners and 
contractors, not entitled to recover lien as mechanics. Amendment 
will cure omission. Sav., Grif. and N. Ala. R. R. Co. vs. Grant, 
Alexander & Co., 68. 

. Imperfect plea which indicates meritorious defense stricken, this court 
will direct that it be reinstated on terms. Wright vs. Shorter, 72. 

. Copy of draft and indorsement thereon, annexed to declaration in short 
form, used to aid defective allegations. Indorsement need not be al- 
leged if copied. Atkins & Co. vs. Cobbs, 86. 


. Motive that induced filing of plea immaterial. 02d. 

. Declaration against trust estate must make such case as would render 
estate liable in equity. Winslow, trustee,vs. O’ Pry, for use, 138. 

. Declaration, judgment and execution must specify property constituting 
estate. bid. 

. Garnishment pleaded without stating in whose favor or for what amount, 
plea demurrable. Skhealy vs. Toole, 210. 

. Copy note attached to declaration, defendant must know what stipula- 
tions are embraced therein. Jézd. 

. Dispensed with by consent, pleadings cannot be. Cent. Bank of Geo. 
et al. vs. Fohnson & Smith et al., 225; Payne, treas., vs. Perkerson 


sh’ ff, 672. 
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. General demurrer based on defect curable by amendment, overruled. 
Blackwell vs. Broughton et al., 390. 

. Disability of plaintiff should be pleaded at first term. Alexanders vs. 
State, 478. 

. Indefinite and uncertain plea stricken on demurrer. Gilmore vs. Mur- 
phy, 510. 

. Evidence makes case other than that presented by bill, no recovery had. 
Rakestraw et al., ex'rs, vs. Brogdon, 549. 

- Nominal party sues: for use of real, former stricken by amendment. 
Wilson vs. First Pres. Church, 554. 

. Counter-affidavit to enforcement of mechanic’s lien returned by sheriff, 
with other papers in case, to clerk’s office, all become office papers of 
superior court. Copies established on motion. Morris vs. Ogles, 592. 


POSSESSORY WARRANT. 


Right to possession turned on evidence, and no error of law complained of, 
decision of magistrate not reversed. Burkhalter vs. Baker, 525. 


PRACTICE IN THESUPERIOR, CITY AND COUNTY COURTS. 


1. Discretion refusing to allow leading questions on cross-examination, not 
controlled unless abused. Bivins & Williams vs. Kyle & Co., 24. 

2. Questions of amendments and irregularities in connection therewith, in 
the district court of the United States, are matters of practice in that 
court, and will not be inquired into by state courts. Stzda// et al. vs. 
Thacker & Co. et al., 51. 

. Issue to be tried being sufficiency of affidavit to foreclose lien of owner 
of saw-mill; affidavit lost, and plaintiff put on terms to establish copy 
by certain day or case to be dismissed; on failure to comply case dis- 
missed. McLoughlin vs. King, 213. 

. Nunc pro tunc judgment not entered on parol evidence alone, where 
there is no entry anywhere showing disposition of case. Robertson vs. 
Pharr, 245. 

. Contract described in declaration as made with plaintiff, too late, after ver- 
dict, to object that it was made with plaintiff and others jointly, no 
plea in abatement having been filed nor objection to testimony made. 
Mahone vs. Bryant, 294. 

. Justification pleaded to action for libel, defendant entitled to open and 
conclude; nor is right forfeited by fact that he withdrew plea at be- 
ginning of trial and did not renew it until plaintiff had made out 
prima facie case. Ransone vs. Christian, 251 

. State legal position to jury, counsel may. did. See Warmock, vs. 
State, 50}. 

. Requests which court designs to refuse should not be read to jury. Jéid. 

. Question propounded by prosecution subsequently withdrawn, refusal to 
allow answer to be recorded not such abuse of discretion as to require 
new trial. Carter vs. State, 463. 

. Party dies, another, not his legal representative, takes his place on ex- 
press condition that opponent shall lose no right thereby, same evi- 
dence admissible as if legal representative had been made a party. 
Power et al. vs. Sav. S. & S. R. R. Co., 471. 

. Certiorari from city court of Savannah, practice as to exceptions and 
traverse of return. TZyler Col. P. Co. vs. Chevalier, 494. Hacker & 
Maloney vs. Groover, Stubbs & Co., 505. 





12. 


13. 


14. 
15. 


16. 


17. 
18. 


19. 


20. 


21. 


22. 


23 
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City court refusing or neglecting to supervise and approve such a record 
of exceptions as will fairly present case for review, compelled by man- 
damus. Ibid. 


Judge of city court of Savannah, in answer to mandamus requiring him 
to send up proceedings on writ of certiorari, stated that he could not 
comply with order as facts had passed from his recollection, the trial 
having been had several years since, and no statement of facts having 
been filed or presented for his approval. Motion to dismiss certiorart, 
without calling on defendant to show cause to the contrary, should 
have been overruled. Hacker & Maloney vs. Groover, Stubbs & 
Co., 505. 

New trial, to order case to be sent back for, error. dzd. 

Certiorar?, final judgment rendered in superior court where no question 
of fact is involved. Hallett, Seaver & Burbank vs. Blain & Har- 
ris, 525. 

Evidence makes case other than that presented by bill, no recovery had. 
Rakestraw et al., ex’rs, vs. Brogdon, 549. 


Trial cannot proceed without presence of papers or of established copies. 
Morris vs. Ogles, 592. 

Counter-affidavit to enforcement of mechanic’s lien, with other papers 
in case, returned by sheriff to clerk’s office, become office papers of 
the superior court. Copies established on motion. did. 


Presume in supreme court that superior court had ample evidence that 
copies established were true copies. ézd. 

County judge, acting also as jury, may hear additional evidence after 
dinner though case was closed before, the defendant not making it 
appear that he was thereby injured. idling vs. State, 601. 

Verdict in favor of only litigating defendant returned, and jury re- 
manded to find pro forma as to other defendants, too late for plaintiff 
to dismiss. A/eador vs. Dol. Sav. Bank et al., 605. 

Non-suit refused where there is some evidence to support plaintiff’s case. 
Irby vs. Gardner, 643. : 


. Bill filed to correct credit improperly placed on notes for purchase money 


of land and to sell latter to pay balance due. Error to require com- 
plainant to elect whether he would proceed for the purchase money or 
for the land. Davis, ex’r, vs. Clark et al., 681. 


PRACTICE IN THE SUPREME COURT. 


I. 


2. 


Imperfect plea which indicates meritorious defense stricken, directed to 
he reinstated on terms. Wrightvs. Shorter, 72. 


Exceptions pendente lite not considered while case is pending below, 
especially where no errors are assigned thereon. South Ga. & Fla. 
R. R. Co. vs. Apres, 230, 


. That admission was made, if so stated in charge, taken as true unless 


otherwise certifiel. DeSaulles & Co. vs. Leake, 765. 


. Where recital ‘of eadings in bill of exceptions differs from copy in 


record, latteg governs. McClure et al. vs. Smith, gov., 439. 


. General objectis to testimony not considered where no ground is stated 


either in bill orlrecord. McDaniel vs. Edwards, 444. 


. Part of property/levied on subject and part not, judgment finding all 


subject reversed unless levy is dismissed as to that not subject. Acaton 
us. Tifts, 446. 


. Entire charge not in record, presumed correct, unless error is manifest 


from portions of charge given and excepted to. Woolfolk vs. Mac. 
& Aug. R. R. Co., 457. 
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. Clerk’s certificate to bill of exceptions cannot be waived. Daniel vs. 
Donaldson, 523. 

. Certified transcript of record canrot be waived. did. 

. Bill of exceptions forwarded without certified transcript of record, 
though full copy may be embraced therein, writ of error dismissed. 
Lee, ex’r, us. Anderson, assignee, 524. 

. Suggestion of diminution cannot be made where there is no authentic 
portion of record before the court. éid. 

. Case dismissed for want of certified copy of record, not reinstated on 
production of receipt forwarded by clerk of this court to clerk of 
superior court stating that bill of exceptions and transcript of record 
had been received, accompanied by certificate of latter that from such 
receipt he believed he had forwarded the transcript. /bzd. 

. Bill of exceptions signed neither by plaintiffs nor their counsel, writ of 
error dismissed. Speer et al. vs. Merryman & Co., 529. 

. Defect cannot be cured by proposition from counsel to sign after it has 
reached supreme court. did. ; 

. Brief of evidence must be approved by judge in addition to having been 
agreed upon by counsel. This approval must affirmatively appear. 
Porter vs. State, 530. 

. Question not made in court below not passed on here. Hawkins vs. 
Smith, trustee, 571. 

. Established copies of office papers, presumed in supreme court that su- 
perior court had ample evidence that they were true copies. Morris 
vs. Ogles, 592. 

. Erroneous charge certified to have been made, not presumed because 
entire charge is not in record, that error was cured by subsequent in- 
structions. Bryson vs. Chisholm, 596. 

. No clerk’s certificate to bill of exceptions, but certificate to record states 
that accompanying is original bill of exceptions, and both papers 
reached clerk’s office together, writ of error not dismissed. Charles 

* wus. Foster, 612. 

20. Final judgment, none shown in record, writ of error dismissed. Smith 
et al. vs. Cook, 661. 


PRESCRIPTION. 
1. Exceptions’ specified in Code by which prescriptive title will be de- 
feated, not enlarged by construction. omes e¢ al. vs. Bivins et al., 
executors, 538. 


PRESUMPTIONS. 

1. Where it does not appear that party holds back evidence in his power, 
non-production of more full evidence raises no presumption against 
him. Schnell, trustee, et al., vs. Toomer, adm’r, et al., 168. 

2. No presumption that railroad has authorized local agent to hinder access 
by counsel of plaintiff to adverse witness in its employ. Marsh vs. 
South Carolina R. R. Co., 274. 

3. Return of service not dated, presumed in time. Reid vs. Fordan, 282. 

4. Order of discharge not recite that surety on guardian’s bond has peti- 
tioned, etc., under section 4114 of Code, and these facts do not other- 
wise appear, but order, on its face, indicates some informal proceeding 
by consent, no presumption that more was done than is set forth. Du- 
pont vs. Mayo et al., 304. 

5. Declaration in favor of state signed by attorneys, presumed that they 
had authority of governor. Alexanders vs. State, 478. 
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. Certiorari, presumption is that city court of Savannah will supervise and 
approve such a record of exceptions and facts as will fairly present 
case. Tyler Cotton Press Co. vs. Chevalier, 494. 


. That magistrate will administer law correctly, presumed. Zxdres et al. 
vs. Lloyd et al., 547. 

. Supreme court will presume that superior court had ample evidence 
that established copies were true copies. Morris vs. Ogles, 592. 


. Erroneous charge certified to have been made, not presumed because 
entire charge is not in record, that error was cured by subsequent in- 
structions. Bryson vs. Chisholm, 596. 


. Employees not directly concerned in running of trains, not presumed to 
know schedule. Georgia R. R. and Banking Co. Rhodes, 645. 


PRINCIPAL AND AGENT. 


1. Life insurance yompany, agent of has no authority to contract that pre- 
mium shall be paid in medical services. Carter vs. Cotton States Life 
Ins. Co., 237. 


. Note, nothing on face of to show that maker was acting as agent, he is 
personally liable and principal not bound. Graham vs. Campbell et al., 
258. 

. Addition of word “agent” not change this rule where principal is not 
disclosed. bid. 


. Improper acts touching matters out of scope of agency, not imputed to 
principal. Marsh vs. So. Ca. R. R. Co., 274. 


. Corporation unaffected by conduct of agent tending to prevent access 
of counsel for plaintiff to witness in its employ, unless authority thus 
to act be shown. 67d, 


. Declarations of employee of railroad company who saw homicide of 
other employee, made immediately thereafter, not affect company. /dzd. 


. Railroad stock bought from trustee and sold to innocent purchaser for 
value; agent of first purchaser caused transfer to be made on books ; 
notice to him of claim of cestud gue trust, not notice to second pur- 
chaser. Stinson vs. Thorntou, adm’r, 377. 


. Guardian had authority, under act of December 11th, 1862, to appoint 
agent to act for him during his absence in Confederate army. 7Zarf- 
ley et al. vs. McWhorter, guardian, 410. 


. Possession of notes alone not conclusive evidence of agency to accept 
payment of same, where it was known to the parties that notes be- 
longed to the ward, and that the title was in the absent guardian. Jdzd. 


. Officer of state paying money, acting in collusion with partner to whom 
paid on fraudulent claims, state cannot recover from firm, other part- 
ners being innocent of dishonest transactions. Alexanders vs. State, 
478. 

. Declarations of agents of railroad inadmissible to bind company unless 
made in particular business entrusted to them, and while engaged in 
such business. vans & Ragland vs. At. & W. P. R. R. Co., 498. 
Marsh vs. S. C. R. R. Co., 274. 

12. Sayings of general agent of administratrix who subsequently died, ad- 
missible to bind estate. Hines, adm’x, vs. Poole, 638. 


PRINCIPAL AND SECURITY. 


1. Guarantor who has received value in negotiating note, not discharged by 
judgment in favor of maker unless the result of fault of plaintiff; lat- 
ter not bound to pursue case to adverse termination in supreme court 
of United States. Wright vs. Shorter, 72. 
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2. Verdict against both defendants, finding one to be security, judgment 
against “the defendant” construed to include both. Saffold vs. Wade, 
ex’r, 174. 

3. Amendments of judgment and execution to cure defects of which securi- 
ty had previously complained by illegality, which had been sustained, 
may be made without notice to him, especially where for his protection. 
Lbid. 

4. Illegality by security after amendments, based on grounds which had 
been thus cured, properly overruled. did. 

5. Execution against principal and security; levy on property of one pre- 
vents dormancy of judgment as to both. Jézd. 

6. Sheriff having taken bail and discharged prisoner, has no authority, 
subsequently and before returning bond to clerk’s office, to stipulate with 
securities to add other sureties to bond, and his failure to comply will 
not bar judgment of forfeiture. McClure et al., vs. Smith, gov, 441. 

7. Nolle prosegui entered; there can be no forfeiture of bond to answer 
that bill. Lamp vs. Smith, gov., 589. 

8. Assignee of two judgments, upon older of which there is security, must 
apply money collected from sheriff’s sale to older, otherwise surety 
will be discharged pro tanto. Simmons vs. Cates et al., 609. 

g. Fact that assignee was purchaser of property sold and did not pay 
money, but considered it paid, makes no difference. did. 


PROCESS. See Service, 4, 6, 9. 


RAILROADS. 
1. Employee, free from fault himself, may recover for negligence of co- 


employee. Geo. R. R. & Bk’g Co. vs. Goldwire, 196. Marsh vs. 
South Car, R. R. Co., 274. 

. Corporation unaffected by conduct of local agent tending to prevent 
access by counsel for plaintiff to witness in its employ, unless author- 
ity thus toact be shown. Marsh vs. South Car. R. R. Co., 274. 

. Extraordinary diligence for protection of passengers, railroad bound to 
exercise; this done, not liable for injuries. Brun. & Alb. R. R. Co. 
us. Gale, 322. 

. Receiver, company not liable to employee for injury sustained while in 
hands of. Thurman vs. Cherokee R. R. Co., 377. 


. Stock killed, even in pasture enclosing railroad, presumption against the 
company. Woolfolk vs. Mac. & Aug. R. R. Co., 457. 

. Declarations of agents of railroad inadmissible to bind company unless 
made in particular business entrusted to them, and while engaged in 
such business. Evans & Ragland vs. At. & West P. R. R. Co., 498. 
See Marsh us. S. C. R. R. Co., 274. 

. Agents of connecting roads may be agents of road sued to make in- 
dorsements on bill of lading as to condition of corn passed over line, 
fut fact that road sued is one of connecting line, and under contract 
with others in respect to carriage of freight, must appear. 7d. 

. Indorsement of agent on bill of lading, made some time after reception 
of goods, inadmissible to show that company received corn in good 
order, unless accompanied by proof that it was his business so to act 
on reference of the matter to him, dzd. 

. Bill of lading executed at St. Louis by agent of steamboat in which 
corn to be transported to LaGrange, Georgia, is recited to be in good 
order, does not show that last road received same in such condition, 





INDEX. 745 


in absence of proof that it was one of line under contract with steam- 
boat and thus bound by act of latter’s agent. zd. 


. Proof that goods in good order are received on any railroad of a con- 
necting line, presumption is that such condition continued until re- 
ceived by last company. /dzd. 

Domestic animals and railroad trains equally free to pass over unen- 
closed lands; in case of collision, diligence of respective owners ma- 
terial. Geo. R. R. & Bk'g Co. Neely, 540. 

. Stock killed, what will excuse and what will mitigate. dzd. 


. Proposition in section 2972 of Code that if plaintiff could have avoided 
injury, he cannot recover on account of defendant’s negligence, does 
it apply to othgr than personal injuries. /ézd. 


. Full diligence established by company in this case. 02d. 


. Negligence is matter of fact, notof law. did. See Woolfolk vs. Mac. 
& Aug. R. R. Co., 457. 

. Employee to recover must show himself free from fault, or negligence 
in co-employees. Casesin 53 Georgia Reports, 488, aud 54 lbid., 506, 
compared and reconciled. At. & Rich. A. L. R. Co. vs. Campbell, 
586. 

17. Baggage master upon train in imminent danger of collision jumps there- 
from and is injured; no defense for company that conductor ordered 
him not to jump. Geo. R. R. & Bk g Co. vs. Rhodes, 645. 

18. Employee assumes risks necessarily incident to occupation, but not such 
as result from negligence of co-employees. 02d. 

19. Employee not directly concerned in running of trains, not presumed to 
know schedules. did. 

20. Employee injured from negligence of co-employees, verdict not readily 
interfered with. did. 


RECEIVER. See Lauity, 18. 20; Injunction, 2, 3, 5,6, 22, 23, 28, 29; 
Railroads, 5. 


RECOUPMENT. See Set-off and Recoupment, 3. 
REMAINDERS. See Administrators and Executors, 2. 
RESCISSION. See Zguity, 28. 

REVIEW—BILL OF. See Zguity, 12, 73. 


ROADS. 

1. Public road upon land which was known to vendee at time of purchase, 
not constitute breach of warranty against incumbrances. Desvergers 
et al. vs. Wilkes, adm’r, 575. 

2. Public road, portion of assigned under section 621 ef seg. of Code, per- 
son receiving assignment becomes gzasz? commissioner, and must be 
punished for neglect of duty in same manner as commissioner. Padi/lo 
us. Cutliff et al., 689. 


3. Commissioners’ court would have no jurisdiction in such case. Jézd. 


SALES. 

1. Goods ordered are, after acceptance, presumed to be of quality ordered 
Burden of showing inferiority is on purchasers, and this must be done 
with that degree of certainty which usually suffices in civil cases. Az- 
kins & Co. vs. Cobbs, 86. 


VOL. LVI. 49. 





INDEX. 





. Partial payment by purchasers, with knowledge of defective quality, not 
prevent this defense. did. 

. Abatement of purchase money should be equal to difference between 
agreed price and actual value; and this whether purchasers lost any- 
thing or not. did. 

. For a sale to illustrate value, medium of payment as well as price 
should be regarded. did. 

. Where bill claims proceeds of sales made in a Confederate transaction, 
error to decree for value of goods in United States currency at time 
when they ought to have been accounted for, instead of value of pro- 
ceeds of fair sale when goods ought to have been sold. Ayres vs. 
Daly, 119. 

. Personalty sold and delivered, no lien implied by law in favor of vendor. 
Fohnson & Smith et al. vs. Farnum et al., 144. 

. Right to rescission for fraud must be claimed before equity will treat 
sale as rescinded. 0id. 


SEAL. See Claim, 6,; Equity, 26. 


SERVICE. 

1. Return of service by United,States marshal should be treated as conclu- 
sive in state courts. Sindadl et al. vs. Thacker & Co. et al., 51. 

2. Service at house where defendant left his family, especially when they 
are still in same city, and when, though the wife has sold the house 
and furniture, she has not delivered all the latter nor parted with pos- 
session of the house, is valid. /dzd. 

. Appearance of defendant and plea to merit cures all irregularities in 
service. bd. 

. Process in equity which commands attendance on certain day under 
penalty of law, valid. Dat. and Morg. R. R. Co. vs. McDaniel 
et al., 191. 

. Private person, service of bill by, with affidavit verifying same, valid. 
lid. 

. Appearance, demurrer and answer cures irregularity in process and ser- 
vice. bid. 

. Return of service not dated, presumption is that it was perfected in 
time. Reid vs. Fordan, 282. 

. Appearance and pleading waived service before adoption of Code. 
Blalock vs. Tidwell, 517. 

g. Process in name of Hon. James M. Clark, of said court, leaving out the 
word “judge,” valid. Chappell vs. Boyd et al., 578. 


SHERIFF. See Levy and Sale, 5, 13-17; Principal and Security, 6. 


SET-OFF AND RECOUPMENT. 


1. Libel, to action for, damages sustained by defendant from assault set-off. 
Ransone vs. Christian, 351. 

2. Property-holders who have paid, whether voluntarily or by coercion, 
illegal taxes in former years cannot set-off such payment against taxes 
of later years. Wayne, adm’r, et al., vs. Mayor & Ald. of Sav., 448. 

3. Damages, recoupment of, jury may consider respective short-comings of 
plaintiff and defendant, and make verdict accordingly. //7/7 vs. Sid- 


ley, 531. 
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4. Judgment in favor of stockholder against company set-off against suit 
under individual liability clause of charter. Boyd & Son vs. Hall et 


al., 563. 


SETTLEMENT. See Administrators and Executors, 9. 


STATE. 

1. Governor has authority to institute suit for money out of which state has 
been defrauded. Alexanders vs. State, 478. 

2. Declaration in favor of state signed by attorneys, presumption is that 
they had authority of governor. Jdzd. 

3. Estopped from asserting right to her own property, state can only be by 
legislative enactment or resolution. Jézd. 

4. Agent of state colluding with member of firm, without knowledge of 
other partner, to defraud state, latter cannot recover from innocent 
partner. did. 

. Executive warrant on treasurer is not a contract; itis only a license or 
power, and is revocable.before payment. Sletcher, ex’r, vs. Renfroe, 
treasurer, 074. 

6. If revocation cannot take place by separate act of governor, it can by 
joint act of governor and general assembly. 07d. 

7. In face of resolution approved by governor, directing treasurer not to 
pay warrant, mandamus will not issue. bid. 


STOCKHOLDERS. See Corporations, 1-8, 1. 


TAXES. 

1. Invalidity of orders levying taxes cannot be urged by collector as 
ground for failure to pay over money collected thereunder. Wilhin- 
son us. Bennett, ord’y, for use, 290. 

2. Not sufficient for collector to show that he has paid money in liquidation 
of balance due on digest of previous year. /d7d. 

3. Property-holders who have paid, whether voluntarily or by coercion 
illegal taxes in former years, have no right to set-off, by injunction or 
otherwise, such payment against taxes of later years. Wayne, adm’r, 
et al, vs. Mayor and Ald. of Sav., 448. 

4. Discretion of chancellor in use of remedy of injunction to restrain col- 
lection of taxes, on questions involving whole system of municipal 
finance, not interfered with. did. 


TORTS. See Actions. 


TRADE—CONTRACT IN RESTRAINT OF. See Contracts, 16. 
TRESPASS. See Jujunction, 14. 


TROVER. 
Although action in short form alleges personalty to be in possession of de- 
fendant, whilst proof shows conversion before suit, non-suit not or- 
dered. Wilkin vs. Boykin, 45. 
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TRUSTS. 

1. Law of should not be charged unless there is some evidence of a trust. 
Wagner, guard., vs. Robinson, 47. 

2. Declaration against trust estate must make case where court of equity 
would render estate liable. Winslow, trustee, vs. O’ Pry, for use, 138. 

3. Declaration, judgment and execution must specify property constituting 
estate. bid. 

4. Conveyance to trustee for use of wife for life, and at her death for use 
of issue, the wife nevertheless to have the power of selling and passing 
title by her own deed; should she die leaving no issue and no will, 
trustee to hold for certain designated persons, etc., vests legal title in 
trustee, and if he was barred by statute of limitations, so was the wife 
and remaindermen. Schnell, trustee, et al. vs. Toomer, admi’r, et 
al., 168. 

. Mature man, income of property vested in trust for, subject to his debts. 
Bailie & Bro. vs. McWhorter et al., 18}. 

. Wife and children not necessary parties to bill, husband being alone in- 
terested in income. Jé7d. 

. Trustee being dead and no successor appointed, income made liable 
through a receiver. did. 

. Lien for supplies with which to make a crop, trustee no authority to 
create. Zaylor & Co. vs. Clarke et al., 309. 

. Conveyance to husband for use of wife and children, born and to be 
born, clothes him with executory trust, which does not become execu- 
ted so long as coverture subsists and children are minors. Aoyd et al. 
us. England, 598. 

. Executory, so long as trust is, legal title cannot vest in beneficiaries. 
Lbid. 

. Trustee not removed and successor appointed in proceeding to which 
former is not a party. did. 

. Wife, suing for herself and as next friend for children, cannot, pending 
coverture, recover land at law from purchaser from husband as trustee, 
without bringing latter in as party, and without proving such facts and 
submitting to such terms, etc., as would entitle her to a decree in 
equity. bid. 

. Note by trustee not sufficient to warrant recovery against trust estate. 
Existence of trust estate, of what it consists, and specific facts which 
render it liable for the debt must be established. Gaudy, trustee, vs. 
Babbitt et al., adm’rs, 640. 

. Trustees deal with each other, both believing that authority exists for 
one to purchase from the other a full tract of land, when such authori- 
ty only extends to part of the tract, the trust estates will be tenants in 
common, the vendee owning, when paid for, all that could be legally 
purchased, and the vendor the balance. Grimes et al. vs, Little, 
trustee, et al., 649. 

. After land has greatly depreciated, partition, and not rescission, proper 
remedy for adjusting equities. dzd. 

. Land should be divided by metes and bounds according to actual value ; 
if that cannot be done it should be sold and the proceeds divided. 
Lbid. 


UNITED STATES COURTS. 


1. Return of service by marshal treated as conclusive in state courts. 
Sindall et al. vs. Thacker & Co. et al., 51. 
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2. Questions of amendments and irregularities in connection therewith in 
courts of the United States, are matters of practice in those courts, and 
will not be inquired into by the state courts. /dzd. 


USURY. See Zuterest and Usury. 


VENDOR AND PURCHASER. 


1. Part of purchase money paid and bond for title given; judgment obtain- 
ed for balance and f. fa. levied on land, deed having been first filed 
in clerk’s office. Wife of vendee cannot set up right to have money 
paid by husband refunded, on ground that it was hers, by claim, with- 
out proving insolvency of vendor. Boyd vs. Chappell, 22. 

2. Waste of land and use of profits by vendee enjoined at instance of ven- 
dor, and receiver appointed, where former holds under bond for title, 
having paid no part of purchase money, and from peculiar facts there 
is danger of latter’s losing debt. Zu/ts vs. Little, adm’r, 139. Gunby 
vs. Thompson, 316. Chappell vs. Boyd et al., 578. See Fohnson & 
Smith et al. vs. Farnum et al., 144. Mayer et al. vs. Wood, March 
& Co. et al., 427, and Worrill et al. vs. Coker, 666. 

3. Assignee of bond for title acquires only rights of assignor, and takes 
land subject to all claims of vendor. Scroggins vs. Hoadley, 165. 

4. Section 3654 of Code authorizing filing of deed, etc., covers case where 
plaintiff in judgment is transferree of notes for purchase money; and 
it makes no difference that deed has been made by vendee to assignee. 
Lbid. 

5. Though bond obligated vendor to make deed so soon as certain pay- 
ments were made and notes given, which condition had been complied 
with, land may nevertheless be sold under judgment. did. 

6. Warranty by vendee to vendor, former cannot recover against latter for 
breach; nor can he transmit such right by conveying land with war- 
ranty. Willis et al. vs. McGough & Co., 198. 

7. Lien on land conveyed in 1870, vendor has none, nor is he entitled to 
priority in distribution of assets of deceased vendee. Yones vs. Fanes, 
adm’r, 325. 

8. Bond for title given and notes for purchase money transferred with in- 
dorsement of vendor thereon, latter has no right, because of suit on 
indorsement, to enjoin sale of land. Wildiams vs. Stewart et al., 663. 

. Exchange for lands in Florida, failure to examine same not debar de- 
fendant from setting up false and fraudulent representations of com- 
plainant as ground for relief. Bryan vs. Suggs, 679. 


VENUE. 


1. Crime, venue of must be established beyond all reasonable doubt. 
Gosha vs. State, 36. 

2. Residence of family is legal venue of husband; wife cannot, in his ab- 
sence and without his assent, change that residence so as to change 
his venue. Stxdall et al. vs. Thacker & Co. et al., 51. 

3. Cause of action, none alleged against party residing in county of suit, 
case dismissed though cause of action be set forth against non-resident 
defendants. Lester et al., adm’ rs, et al. vs. Mathews, 655. 


VERDICT. 


1. Jury not obliged to stop precisely where testimony becomes silent, but 
from facts proven, or from absence of counter-evidence, may infer ex- 
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istence of other facts. Verdict is compounded of evidence, law and 
logic. Mahone vs. Bryant, 294. 

2. Consent decree or verdict cannot be amended on suit at common law 
for fees so as tocover same. Lester et al., administrators, et al. vs. Ma- 
thews, 655. 


WAIVER. 


1. Homestead, waiver of by mortgagor binding. Simmons vs. Ander- 
SON, 53. 

2. Appearance and pleading to merits cures all irregularities in service. 
Sindall et al. vs. Thacker & Co. et al., 51; Dal. & Morg. R. R. Co. 
vs. McDaniel et al., 191. 

. Contract described in declaration as made with plaintiff, too late, after 
verdict, to object that contract introduced was made with plaintiff and 
others jointly, no plea in abatement having been filed, nor objection to 
evidence made. Mahone vs. Bryant, 294. 

. Traverse of plaintiff’s affidavit in attachment not waived by afterwards 
pleading to the merits. Parker vs. Brady, 372. 

. Appearance and pleading waived service before adoption of Code. 
Blalock vs. Tidwell, 517. 

. Clerk’s certificate to bill of exceptions cannot be waived. Daniel vs. 
Donaldson, 523. 

. Certified transcript of record cannot be waived. did. 

. Pleadings cannot be waived. Payne, treasurer, vs. Perkerson, sheriff, 
672. See Cent. Bk of Ga. et al. vs. Fohnson & Smith et al., 225. 


WARRANTY, 


1. Bridge and ferry franchises purporting on face of grant to be exclusive, 
conveyed with warranty against vendor and his heirs only, purchaser 
takes risk of grants proving exclusive. Wright vs. Shorter, 72. 

2. As the grant existed, though not exclusive, there was a subject matter for 
contract to operate on. That it was less extensive than it was be- 
lieved to be, only negatives existence of some of supposed attributes of 
subject matter. did. 

3. Abatement of price for goods sold with warranty of quality, should be, 
at least, difference between agreed price and actual value, and this 
whether the purchasers lost anything or not. <A/¢kins & Co. vs. Cobbs, 
86. 

4. Vendee who has warranted to vendor cannot recover for breach; nor 
can he transmit such right by conveying with warranty. Willis et al. 
vs. McGough & Co., 198. 

5. Public road upon land which was known to vendee at time of purchase, 
not constitute breach of warranty against incumbrances. Desvergers 
et al. vs. Willis, adm’r, 515. 


WILLS. 


1. Loan to wife during natural life of $5,000 00; at her death to be equally 
divided between all testator’s children and his grand-daughter. Duty 
of executor to pay widow interest on money during life, and at death 
to divide as indicated in will. Lee, ex’r, vs. Chisolm et al., 126. 


2. Contract for valuable consideration to leave legacy, binding on admin- 
istrator. Vapier vs. Trimmier, adm’r, 300. 
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3. Wifg may make will without consent of husband under constitution of 
1868 and act of 1866. Urguhart vs. Oliver, 344. 


4. Instrument in form a deed of gift, and well attested as such, but not 
legally attested as will, if doubtful in its terms as to time of vesting 
the estate, should be classed as a deed. Diésmukes, adm’r, vs. Par- 
rott, 51}. 


WITNESS. 


I. Discretion refusing to allow leading questions on cross-examination, not 
controlled unless abused. Burrus & Williams vs. Kyle & Co., 24. 

2. In suit to charge wife’s estate for services, where, at time of trial, hus- 
band is dead and wife insane, plaintiff incompetent to show services to 
have been rendered with their knowledge, etc., or to prove contract 
with husband in respect thereto. Wagner, guarda’n, vs. Robinson, 47. 


3. Action against married man to recover money under contract to pay 
plaintiff in case of birth of child $1,000 00, etc., though made before 
cohabitation, and repeated after birth, is suit in consequence of adult- 
ery, and plaintiff is incompetent. Sloan vs. Briant, 59. 


4. Receiver competent to prove his account; vouchers not produced unless 
called for. Ball, adm’x, et al., vs. Vason, trustee, et al., 264. 


5. Party introducing cannot ask witness whether he has not made certain 
statement out of court, unless surprised. J/arsh vs. So. Ca. R. R. 
Co., 274. 

. Leading questions allowed on direct examination because witness is in 


employ of adverse party, same mode of examination allowed on cross. 
Lbid. 


. Leading question to witness introduced by state, judge may propound. 
White vs. State, 385. 


. Guardian of lunatic ward competent witness in contest between himself 
and heirs as to administration of ward’s estate, the heirs being in life 
and witnesses. TZarfley et al. vs. McWhorter, guard’n, 410. 


. Bill by children of cesta gue trusts against administrator of purchaser of 
property sold by trustee, to recover same, and defense is prescriptive 
title, trustee is incompetent as to what passed between him and _ pur- 
chaser at execution of deed to show that title originated in fraud. 
Virgin et al. vs. Wingfield, adm’r, 474. 

. One party dead, other nevertheless competent to show that consideration 


of contract inured to benefit of estate of deceased. ines, adm’ x, vs. 
Poole, 638. 





